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CRIMINAL APPEALS AMENDMENT (DOUBLE JEOPARDY) BILL 2011 

Second Reading 

Resumed from 8 September. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [12.14 pm]: Mr President, you 
might imagine that I was not immediately anticipating I would be making my second reading contribution at this 
moment, so I would like a minute to get myself organised.  

The PRESIDENT: I can shuffle my chair for a bit!  

Hon SUE ELLERY: You do that, Mr President. You could sing or something, if you like, as well!  

The PRESIDENT: Oh, no; I would not do that to you!  

Hon SUE ELLERY: The bill before us amends the Criminal Appeals Act to, in a nutshell, add three exceptions 
to those provisions that prevent a person, until now in our law, from being tried twice for the same matter. That 
is the principle that is referred to as double jeopardy. It is a very serious principle, one that is long enshrined in 
our legal system. The principles behind that go to ensuring, I guess, that the might of the state cannot be 
unreasonably used against an individual, so it is about balance in our legal system. That is the principle that sits 
behind double jeopardy.  

The bill before us has been to the Standing Committee on Uniform Legislation and Statutes Review and its 
report provides, at page 22, the history of double jeopardy. I thank the committee for its report and for providing 
us with a copy. It is certainly a long-standing principle and it goes to balancing the rights of the individual 
against, I guess, the might of the state, as I described earlier. Over time, the changes to the laws have been based 
on several factors, including, for example, making sure that people can have faith in the legal system itself and 
that public confidence in the legal system needs to be maintained. We cannot have a legal system in which, 
clearly, justice has not been seen to be done, particularly for the victims and families of victims who might 
reasonably expect to see offenders being properly punished. Another factor is that the law itself should not be 
static; it should evolve. One of the arguments around that, for example, is that with changes in science and 
technology, particularly around the use of DNA evidence, there has been some notoriety and controversy around, 
for example, a number of cases in which DNA evidence has been relied on and been found subsequently to be 
wanting, and a person has been either wrongly convicted or otherwise because of faults with the technology. At 
the time that technology was introduced, it was heralded as the single answer to all the dubious questions around 
evidentiary material in the past, but like many other advances in science and technology, it was found not to be 
infallible at all.  

The balance on the other side that the committee sets out against lightly tweaking or amending the provisions 
around double jeopardy is that, equally on the question of confidence, it is important that the community sees, 
and can hold faith in the fact, that decisions made by the courts are final and binding, bearing in mind the court 
system has a system of appeals. It is important that people know that they cannot take matters through the courts 
frivolously, that matters will come to an end and that the court system is not a revolving door through which 
people can keep testing until they get the outcome they particularly want. That is part of the argument for why 
we should not lightly tweak laws around principles as important as double jeopardy. The actual driver of the 
reforms in front of us came out of a Council of Australian Governments decision, which I will turn to in a 
minute. 

There are three triggers, if we like—the three exceptions—for when the double jeopardy principle will not apply. 
The first exception is when there is fresh and compelling evidence. The view expressed through COAG, which 
was reflected in the model that it proposed, is that that exception should apply to acquittals for only the most 
serious categories of offences. The second exception is when there has been a tainted acquittal. Again, COAG, in 
its model, expresses the view that this exception should apply to acquittals for serious offences. The third trigger 
was administration of justice offences, and the COAG model states that this exception should apply to acquittals 
for all indictable offences. Administration of justice–type offences include tampering with a jury, perjury or 
some kind of perversion of the course of justice during the conduct of the matter before the court. 

The COAG model set in place a framework or a term of reference along these lines — 

1. The rule against double jeopardy should be reformed so that a person acquitted of an offence 
would not be protected by the rule of double jeopardy from: 

a. retrial of the original offence or prosecution for a similar offence where there appears 
to be fresh and compelling evidence … 
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b. retrial of the original offence or prosecution for a similar offence where the acquittal 
is “tainted” … or 

c. prosecution for an administration of justice offence where that offence is connected to 
the original trial … 

It then sets out the definitions for each of those three exceptions. In respect of fresh and compelling evidence, the 
COAG model states — 

a. Evidence is “fresh” if it was not adduced in the proceedings in which the person was acquitted, 
and it could not have been adduced in those proceedings with the exercise of reasonable 
diligence. 

b. Evidence is “compelling” if it is reliable, substantial, and highly probative of the case against 
the acquitted person (in the context of the issues in dispute in the original proceedings). 

c. Evidence is not precluded from being fresh and compelling merely because it would have been 
inadmissible in the earlier proceedings against an acquitted person. 

In respect of the second trigger—that is, whether the acquittal was tainted—the COAG model states — 

4. This exception should apply to acquittals for serious offences, being the offences in each 
jurisdiction corresponding to the offences …  

They are set out in an appendix to the set of principles. But the definitions in respect of that state — 

5. An acquittal is “tainted” if: 

a. the accused person or another person has been convicted … 

That is, either in that jurisdiction or somewhere else — 

of an administration of justice offence in connection with the proceedings in which 
the accused person was acquitted; and 

b. it is more likely than not that, but for the commission of the administration of justice 
offence, the accused person would have been convicted. 

The administration of justice offences exception definitions state — 

7. This exception should apply if there is fresh evidence of the commission of an administration 
of justice offence by an acquitted person in connection with the proceedings in which the 
person was acquitted. 

8. An “administration of justice offence” includes any of the following: 

a. bribery of, or interference with, a juror, witness or judicial officer; 

b. perversion of (or conspiracy to pervert) the course of justice; and  

c. perjury. 

9. In circumstances which would admit of a prosecution for an administration of justice offence 
(where double jeopardy would otherwise have been an impediment to prosecution) or an 
application for retrial under these laws, the prosecution would only be able to bring one of 
those two proceedings. 

The COAG model sets out what it describes as safeguards or tests to be met, and they are — 

“Interests of justice” test 

10. A court may only order a retrial if it is satisfied that “in all the circumstances it is in the 
interests of justice for the order to be made”. 

11. An order for a retrial is not in the interests of justice unless the court is satisfied that a fair 
retrial is likely in the circumstances. 

12. In determining whether it is in the interests of justice for an order for a retrial to be made, the 
court must have regard in particular to: 

a. the length of time since the acquitted person allegedly committed the offence; and 

b. whether any police officer or prosecutor has failed to act with reasonable diligence or 
expedition in connection with the application for a retrial of the acquitted person. 
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The COAG model principles go on to describe the requirement for Director of Public Prosecutions authorisation 
before police can reinvestigate an acquitted person. That is an important threshold to ensure that the double 
jeopardy principle is overturned only in very serious circumstances. The model goes on to say — 

13. A police officer is not to carry out or authorise a police reinvestigation of an acquitted person 
unless the Director of Public Prosecutions (DPP) has: 

a advised that in his/her opinion the acquittal would not be a bar to the trial of the 
acquitted person in this jurisdiction for an offence; and 

b. given his/her written consent to the investigation. 

The model goes on to define what police reinvestigation is. It states — 

14. In this context, “police reinvestigation” means any investigation of the commission of an 
offence by an acquitted person in connection with the possible retrial of the person for the 
offence, that involves: 

a. any arrest, questioning or search of the acquitted person … or 

b. any forensic procedure carried out on the person … 

whether with or without the consent of the acquitted person. 

15. The DPP must not give his/her consent to a police reinvestigation unless satisfied that: 

a. there is, or there is likely as a result of the investigation to be, sufficient new evidence 
to warrant the conduct of the investigation; 

That is a very important test, because before the reinvestigation is commenced the DPP needs to be satisfied not 
that police are going on a fishing exercise because they have some kind of hunch that they might find something, 
but that there is sufficient new evidence to warrant that investigation. The police cannot have got that new 
evidence in the course of doing any of the things that I listed previously that constitute the definition of a 
reinvestigation; therefore, that new evidence must have come to the police via some other method than the police 
going and looking for it, using the normal tools that I listed before as to how they carry out their investigation. 
The model continues — 

 and 

b. it is in the public interest for the investigation to proceed. 

The COAG model continues — 

16. There should be an “urgency” exception to the requirement for DPP authorisation of police 
reinvestigation, to allow a police officer to take investigative action without DPP consent if: 

a. the action is necessary as a matter of urgency to prevent the investigation being 
substantially and irrevocably prejudiced; and 

b. it is not reasonably practical to obtain DPP consent before taking the action. 

I imagine that the circumstances in which that might occur would be very limited, because that is saying that the 
officer cannot go to the DPP to get authorisation before they start this reinvestigation. I imagine that would be in 
a very unusual set of circumstances in which it was not possible for a person to get to the DPP within a 
reasonable time, given the way in which people are accessible these days. However, I would welcome any 
comments that the parliamentary secretary might have on that.  

Further safeguards that should apply to this urgency exception were spelled out in the Council of Australian 
Governments model, which states — 

a. the DPP must be advised as soon as practicable of any investigative action taken on the basis 
of urgency; and 

b. the DPP’s consent is required for the continuation of a reinvestigation commenced under the 
urgency exception. 

The model further spells out — 

Prohibition against further retrials — 

I think this is canvassed in the report as well — 

18. Not more than one application for a retrial may be made in relation to an acquittal. 



Extract from Hansard 
[COUNCIL — Thursday, 10 November 2011] 

 p9277b-9302a 
Hon Sue Ellery; Hon Adele Farina; Hon Giz Watson; Deputy President; Hon Liz Behjat; Hon Linda Savage; 

Hon Michael Mischin 

 [4] 

19. An application based on “fresh and compelling evidence” cannot be made in relation to an 
acquittal resulting from a retrial under these laws. 

20. An application based on a “tainted acquittal” can be made in relation to an acquittal resulting 
from a retrial under these laws, if a person has been convicted of an administration of justice 
offence in connection with the retrial. 

Restrictions on publication 

21. The court may prohibit publication of any matter, if it appears to the court that such 
publication would give rise to a substantial risk of prejudice to the administration of justice in 
a retrial. 

That is also an important provision because we can imagine that the circumstances in which a retrial would be 
applied for is not something that will happen every day and these will be matters for which there have been calls 
for this kind of provision. Everybody is familiar with those notorious cases; they attract a huge amount of 
controversy and often they also attract a huge amount of community emotion. Therefore, it would be difficult to 
put in place for such matters a jury comprising members who have not in any way been influenced by all the 
community controversy that might have gone with the first trial. Accordingly, it is not unreasonable that 
restrictions about publication are in place as part of that process.  

The COAG model also states — 

Time limits on applications for retrials 

22. An application for a retrial is to be made not later than 28 days after the acquitted person is 
charged with the offence or a warrant has been issued for the person’s arrest in connection with 
such an offence. 

23. The court may extend this period with good cause. 

24. An indictment for the retrial of a person that has been ordered by the court cannot, without the 
leave of the court, be presented after the end of the period of two months after the order was 
made. 

25. The court must not give leave unless it is satisfied that: 

a. the prosecutor has acted with reasonable expedition; and 

b. there is good and sufficient cause for the retrial despite the lapse of time since the 
order was made. 

Prohibition on referring to court’s findings in ordering a retrial 

26. At the retrial of the accused person, the prosecution is not entitled to refer to the fact that the 
court has found that (as the case may be): 

a. there appears to be fresh and compelling evidence against an acquitted person; or 

b. more likely than not, the accused person would have been convicted but for the 
commission of the administration of justice offence. 

That goes to the issue I raised before about how we expect that these sorts of matters will arise quite irregularly, 
but when they do they will undoubtedly have been the subject of a certain degree of notoriety in the community 
and bring with them a certain amount of emotional response. Therefore, it is important that a retrial is conducted 
on the same premise as the original trial, with the same assumptions of innocence or guilt.  

The COAG model also states — 

Coverage of Acquittals from Other Jurisdictions 

27. The exceptions to the rule against double jeopardy should apply to acquittals in other 
jurisdictions … 

However, the COAG model qualifies that by referring to constitutional limitations. The model also states — 

Retrospectivity 

28. The “fresh and compelling evidence” and “tainted acquittals” exceptions should apply 
retrospectively. 

29. The “administration of justice offence” exception should apply retrospectively. 
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Attached to that COAG model, which I will not go through now, is the appendix—that is, the list of those serious 
offences that I referred to when I first talked about the COAG model. I seek leave to table that appendix, which 
is headed “Offences under the Model Criminal Code carrying a maximum penalty of life or 15 or more years 
imprisonment”. 

Leave granted. [See paper 4072.] 

Hon SUE ELLERY: I have just referred to the Council of Australian Governments model. The Standing 
Committee on Uniform Legislation and Statutes Review’s sixty-sixth report provides the house on page 7 with a 
table of evidence provided to the committee by the Acting Solicitor-General on the differences between the 
principles set out in the COAG model and the bill before the house. I will go through those differences because it 
is not a large table. The report states that the COAG principle of — 

The ‘fresh and compelling’ evidence exception to the double jeopardy rule applies to acquittals for only 
the most serious categories of offences. The ‘tainted acquittals’ exception to apply to a broader range of 
serious indictable offences and the ‘administration of justice’ exception would apply to all indictable 
offences. 

The report states that, according to the evidence given by the Acting Solicitor-General, the bill before us — 

Opts for consistency between the three categories of exception with regard to the kinds of offences 
which may be the subject of a new charge following an acquittal. 

The report states that a COAG principle is — 

‘Serious offences’ to which the tainted acquittals exception relates carrying a penalty of more than 
15 years imprisonment. 

However, the report states that the bill “provides for 14 years”. We will not quibble over one year.  

Hon Michael Mischin: Fifteen years is I think peculiar to some offences in Queensland. We do not have any 
offences, to my knowledge, in Western Australia that have a penalty of 15 years. We have more than that, such 
as 18 years for certain burglaries, 20 years and life, and we have penalties of 14 years, but I don’t think we’ve 
got one of 15. So, the threshold there has been chosen as 14 years to reflect Western Australian law. 

Hon SUE ELLERY: Yes, and looking at the nature of the offences, it is the same category of offences. The 
report also states — 

This leaves a range of middle indictable offences that are too serious for Magistrates but not serious 
enough to have a 14 years penalty for which the common law rule remains intact. 

The report states that the COAG principle for — 

The ‘administration of justice’ exception requires fresh evidence of the commission of an 
‘administration of justice’ offence by the acquitted person as well as the Court of Appeal being satisfied 
that it is in the interests of justice that a re-trial occurs. 

The evidence of the Acting Solicitor-General to the committee was that the bill — 

Only requires that the Court of Appeal be satisfied that it is in the interests of justice that the acquitted 
accused be charged with an ‘administration of justice’ offence 

The report states that a COAG principle is that — 

Only the Director of Public Prosecution’s authorisation for police re-investigation of an acquitted 
accused. 

However, the report states the bill provides that “other senior legal officers can give authorisation”. I welcome 
the parliamentary secretary’s comments on that.  

Hon Michael Mischin: Sorry, which part was that? 

Hon SUE ELLERY: The COAG model states that only the Director of Public Prosecutions can authorise a 
police reinvestigation, whereas the bill provides that other legal officers can authorise a police reinvestigation.  

The report also states that a COAG principle is — 

The Court of Appeal may grant leave to prohibit publication of any matters if it appears that such 
publication would give rise to a substantial risk of prejudice to the administration of justice at a re-trial. 

According to the evidence of the Acting Solicitor-General, the bill — 
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Provides automatic restriction on publications which may identify the acquitted accused as the subject 
of proceedings unless the Court otherwise orders or until the proceedings or re-trial are complete. 

Finally, the acquitted person can be charged with a relevant offence before leave is granted—that is the Council 
of Australian Governments’ principle. The bill provides for the Court of Appeal to grant leave for a person to be 
charged with a new charge.  

The report of the Standing Committee on Uniform Legislation and Statutes Review makes a number of 
recommendations; most go to asking the parliamentary secretary to provide information to the house on certain 
matters. I am sure the parliamentary secretary will do that. There is one recommendation I would particularly 
welcome the parliamentary secretary’s advice on—that is, recommendation 8. It states — 

The Committee recommends that the Parliamentary Secretary representing the Attorney General 
advise the Legislative Council whether it is the intent of the Executive to remove the double 
jeopardy defence for an acquitted accused under the age of 18. If so, explain the rationale and 
amend the Bill so as to make clear and put beyond doubt, the Executive’s intent. 

Furthermore that the Bill be amended to make clear and put beyond doubt, the Executive’s 
intention with regard to how this law will be applied against an acquitted accused under the age 
of 18 at the time of the original offence who is later, as an adult, charged with a “serious” or 
“administration of justice” offence. 

On page 24 of the committee’s report it is stated — 

8. OTHER MATTERS 

8.1 The Commissioner for Children and Young People queried whether a child, acquitted of a 
serious offence and then later retried under the Bill, would be retried as an adult or as a child, 
if they were, at that time, an adult. 

My understanding of the law and of the Children’s Court of Western Australia Act is that if an accused was 
acquitted of a serious offence that was committed when the accused was a child, and later re-tried, the accused 
would be re-tried as if the accused was a child. That relates to any penalties that apply et cetera, and any 
differences between the law as it applies to adults and children, regardless of how old they are. That is what 
happens now and is what has happened forever, as I understand it. The committee report goes on to state — 

8.2 The Acting Solicitor General said under subsection 19(2) of the Children’s Court of Western 
Australia Act 1988, the exclusive jurisdiction of the Children’s Court extends to the trial of a 
person who has attained the age of 18 in respect of an offence committed … by the person 
before the age of 18. 

My understanding, as I have just expressed, is that the Children’s Court act extends to the trial of a person who 
committed the offence when they were a child but might come before the courts as an adult. The reference in the 
report to that is an answer to a question on notice answered by Mr Robert Mitchell, Acting Solicitor-General, on 
6 October 2011. Paragraph 8.2 of the report goes on to say — 

An acquitted accused minor can elect to be tried on indictment by the Supreme Court or 
District Court and if over 18 at the date of the new charge, the Children’s Court may order the 
transfer of the prosecution notice to the Magistrates Court having regard to the seriousness of 
the offence. 

But the Magistrates Court then treats the person as if they were a child, as they were when the offence was 
committed. The report continues — 

8.3 The Committee is of the view that the Acting Solicitor General’s advice does not address the 
concerns of the Commissioner for Children and Young People. The advice does not clarify 
whether the Bill is intended to apply to an acquitted accused under the age of 18 years. 

8.4 The Committee draws to the attention of the House that arguably, it may be in the best 
interests of the child that the double jeopardy defence be retained for an acquitted accused 
child. The Committee therefore makes the following recommendation. 

I have already read out that recommendation. I ask the parliamentary secretary to take us step by step to the head 
of power that reflects my understanding, or to point out to me if my understanding is incorrect. I understand that, 
firstly, someone who commits an offence as a child is tried for that offence as a child; and, secondly, that this bill 
will apply to children as well. Can the parliamentary secretary show me the head of power where that is spelt 
out? If it is not spelt out, there is an argument to say the bill needs to express that. I am looking forward to 
hearing the parliamentary secretary walk us through that issue.  
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Since this matter was raised with me, I have read the relevant sections of the Children’s Court of Western 
Australia Act. In my mind it is the case that for a very long time in our legal system a person who has committed 
an offence when the person was a child has been tried as a child, and that will continue under this bill. Nothing 
in this bill will stop that from happening. I want the parliamentary secretary to make that absolutely clear to the 
house. If he cannot, I will have to ask some questions. If he cannot establish that it is clear that this bill applies to 
children as well, then I flag that I might have an amendment, which I have not written yet.  

Hon Michael Mischin: The bill does not differentiate between types of accused. It applies across the board on 
acquitted accused. If there is no distinction drawn between adults and children, it would apply to both adults and 
children. Once the matter has been re-committed to an appropriate court, once they have gone through the 
filtering process with the Court of Appeal, the same law would apply to the accused as would have applied, or be 
applied, in ordinary circumstances. The same principles would apply to a child who is the subject of proceedings 
under this bill as would have applied at the first trial. Unless the law changes in the meanwhile, yes, they would 
be tried by the Children’s Court subject to any of the exceptions that are in section 19(2) of the Children’s Court 
of Western Australia Act. Remember, courts are still seized with their own discretion and powers regarding 
abuse of process and the like, which is independent of the processes in this bill and so would be sensitive to the 
fact that there has been an acquittal in the past and it may be many, many years between that acquittal and the 
revival of the charge. I would have thought, as a matter of experience and basic principle, that they would be 
very sensitive to the way that that trial is conducted and issues of abuse of process.  

Hon SUE ELLERY: One would certainly think so because of the nature of these matters. This is not going to be 
happening in our courts every day.  

Hon Michael Mischin: Not at all. I would expect no more than perhaps one a decade.  

Hon SUE ELLERY: It is just when they do come, they come with a whole bunch of notoriety and sometimes 
emotion as well.  

I did not hear the evidence of the Commissioner for Children and Young People. There may be something else 
behind her evidence that is not reflected in the report. If members of the committee are of the view that there is 
more behind why she raised that issue, I will leave them to raise that. From my point of view, I take on board 
what the parliamentary secretary said by way of interjection, but there might be more the parliamentary secretary 
wants to say about that particular matter.  

I will conclude my comments at this point. The opposition supports the bill and will vote for it. I look forward, 
though, to hearing the answers of the parliamentary secretary to the matters raised in the committee’s report. 
With those comments, I indicate we support the second reading of the bill. 

HON ADELE FARINA (South West) [12.50 pm]: I rise to speak to the report of the Standing Committee on 
Uniform Legislation and Statutes Review and to take the opportunity to acknowledge the work of members of 
the committee. I thank them for their diligent work on the Criminal Appeals Amendment (Double Jeopardy) Bill 
2011 and all other bills that come before the committee. I also acknowledge the excellent support we get from 
the advisory officers to the committee, who carry an enormous workload and do an excellent job in advising the 
committee on the matters that it is required to consider. 

The Criminal Appeals Amendment (Double Jeopardy) Bill 2011 makes significant changes to the criminal law in 
Western Australia, a system of law that has lain substantially undisturbed for the past century. The bill prescribes 
certain serious and administration of justice offences as offences for which the common law rule against double 
jeopardy, codified in section 17 of the Criminal Code as a defence, will be removed. The rule provides that no 
man is to be brought into jeopardy of his life more than once for the same offence. If the prosecution attempts to 
do so, the accused may plead that he has already been convicted or acquitted of the same matter. The removal of 
the defence against double jeopardy followed public outrage over the decision in the case of R v Carroll in 2002, 
as well as other local and international criminal case law and inquiries. So this has been coming for some time. 

The committee adopted its usual procedure in considering this bill. The committee inquiry was advertised in The 
West Australian and details of the inquiry were published on the committee’s webpage. The committee wrote to 
stakeholders, inviting submissions. A list of the stakeholders is attached in appendix 1 to the report. The 
committee received nine submissions as a result of that process, and extends its appreciation to those who made 
submissions. Because of time constraints, the committee held only one hearing on 28 September with Mr Robert 
Mitchell, Senior Counsel, Acting Solicitor-General at the Department of the Attorney General. Answers to 
questions were taken on notice and were provided later on 6 October. Just to clarify a matter raised by Hon Sue 
Ellery, the committee did not have time to also undertake a hearing with the Commissioner for Children and 
Young People. The committee did, however, receive a submission from the commissioner and the basis of that 
submission formed the references to her concerns in the report, but I will come to that later. 
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Supporting documents reveal that there is no intergovernmental agreement reduced to written form for this bill. 
There is no memorandum of understanding. Extracts of two Council of Australian Governments communiqués 
were provided to the committee. The first is an April 2006 communiqué on the merits of double jeopardy reform, 
and the second, dated April 2007, is on the agreement to implement the reforms, which I will come back to a bit 
later. A third document was also provided titled “Double Jeopardy Law Reform: Model Agreed by COAG”, 
which is a set of agreed principles for reform. A model bill was not drafted. Of this document, the Attorney 
General said that it was up to each jurisdiction to determine how and when the principles are to be applied, and 
the principles contained in that agreement have been replicated in appendix 5 to the report. The Attorney General 
advised that, as at December 2010, four states had enacted the reform, with the commonwealth, Victoria and the 
Northern Territory considering their position, while the Australian Capital Territory does not intend to enact 
these exceptions to the double jeopardy law. 

The bill contains 11 clauses in three parts. The most significant clause is in part 3. Clause 5 proposes to amend 
section 17 of the Criminal Code, which, as I have explained previously, has remained substantially undisturbed 
for the past century. Section 17 of the Criminal Code gives statutory expression to the fundamental common law 
rule against double jeopardy by way of a defence. For members’ information, it states — 

It is a defence to a charge of any offence to show that the accused person has already been tried, and 
convicted or acquitted upon an indictment or prosecution notice on which he might have been convicted 
of the offence with which he is charged, or has already been convicted or acquitted of an offence of 
which he might be convicted upon the indictment or prosecution notice on which he is charged. 

Clause 5 proposes to amend section 17 of the Criminal Code to state that it will be subject to proposed section 
46M(4)(b) and (c) of the Criminal Appeals Act 2004. Proposed subsection (4) denies an acquitted accused of the 
entitlement to plead on a new charge in relation to certain serious offences and administration of justice offences 
that he or she has already been acquitted of, or to prove or refer to that acquittal. 

Other significant clauses are located in part 2 of the bill. Clause 4 proposes that the current double jeopardy rule 
shall remain but prescribes exceptions. Thus, persons acquitted of 128 serious offences, such as manslaughter, 
murder and aggravated sexual assault, as well as 13 administration of justice offences, such as bribery of a public 
officer and witness tampering, can no longer avail themselves of a defence against double jeopardy under section 
17 of the Criminal Code. Those persons will be able to be retried by various authorised officers. 

As I have previously explained, the impetus for the bill was the 2002 High Court of Australia decision in R v 
Carroll. In 1985 Carroll was convicted of murdering Deidre Kennedy, a 16-month-old toddler, but was later 
acquitted on appeal. In 2000, Carroll was convicted of perjury based on his denial of the murder charge on oath 
at his initial trial but later was acquitted of this charge by the Queensland Court of Appeal. The High Court 
upheld this decision, finding that trying Carroll for perjury triggered the double jeopardy rule. I have already 
explained what the rule provides. Obviously, given the circumstances and the aggravated nature of that case, 
there was a huge community outcry over the decision in Carroll. But it was not the first time that there had been 
some public disquiet about the double jeopardy rule. There has been significant media coverage of public 
concern over perceived guilty persons being freed by the courts, and there have also been international public 
inquiries into the matter. 

It is important that members understand that the bill makes significant changes to the criminal law in Western 
Australia, a system that has been largely undisturbed for the past century. However, just because something has 
been around for a long time does not mean that, where appropriate, it cannot be reformed. The law should reflect 
community expectations, and there is strong community sentiment that justice should be done and that people 
should be held to account for wrongful actions. If justice is done, it strengthens the community’s confidence in 
the law. However, when making such a significant change to the law, it is important that safeguards be provided. 
The proposed legislation attempts to do this not by abolishing the rule of double jeopardy, but by providing two 
exceptions to the rule and by applying the public interest of justice test. I will discuss the exceptions and the test 
in more detail later. 

I will just go on to what the committee has outlined in its report about what has driven the reform. As I have 
stated, the decision in Carroll was the main trigger. Although there had been some discussion at meetings of the 
Standing Committee of Attorneys-General, it took some time before agreement was reached by SCAG. In 
November 2003, SCAG released a public consultation paper, and later in April 2006, COAG agreed with the 
proposal from SCAG to implement reform of the double jeopardy law; however, it also acknowledged that there 
would be some regional variations to take into consideration the differences between the states.  

Sitting suspended from 1.00 to 2.00 pm 
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Hon ADELE FARINA: I had got to page 7 of the committee report, where the committee identified a number 
of differences between the double jeopardy reform model agreed by COAG and what is contained in the bill. 
Hon Sue Ellery went through this in detail, so I do not propose to do the same. I just think it would be interesting 
for members to note that when COAG initially agreed to the double jeopardy law reform, it was intended to 
apply to the most serious categories of offences, which carry a penalty of more than 20 years’ imprisonment. 
However, this was later reduced to 15 years and this bill lowers it to 14 years, which means that many more 
offences are caught by the bill, including a range of middle indictable offences, while for other middle indictable 
offences with a penalty of less than 14 years’ imprisonment, the double jeopardy rule continues to apply. Legal 
Aid WA stated in its submission to the committee that it preferred the original COAG model, which would have 
ensured that a much more limited list would apply. Legal Aid WA felt this would have been a better model to 
adopt.  

The committee then went on and looked at a number of clauses in the bill. Proposed section 46A(2) takes 13 
offences from the Criminal Code and inserts them into a table of administration of justice offences. The Acting 
Solicitor-General advised the committee that the table was based on a list that had been provided from 
Queensland. The list is taken from chapter 16 of the Criminal Code of Queensland. The committee considered 
whether differences in other jurisdictions’ administration of justice offences might be problematic for an 
authorised officer applying for leave to charge an acquitted accused. The Acting Solicitor-General said that the 
identification of an interstate administration of justice offence as one which is substantially similar to a Western 
Australian offence accommodates regional differences of this kind, and that while there may be cases where the 
sufficiency of the degree of similarity is open to debate, that debate will be resolved by the Court of Appeal on 
an application for leave. He then went on to explain that the first step in the process for leave is when an 
authorised person makes an application under proposed section 46E, which the committee noted may be made 
without giving notice of it to the acquitted accused. However, as was made very clear to the committee by the 
Acting Solicitor-General, it cannot be determined at that point. After the application is made, the Court of 
Appeal issues either a summons or an arrest warrant to have the acquitted accused brought before the court under 
proposed section 46F. The court does not deal with the merits of an application made without notice to the 
acquitted accused at this time. Following the issue of a summons or warrant the acquitted accused appears or is 
brought before the court, and the court then considers whether the acquitted accused should be released 
unconditionally, granted bail or kept in custody. The acquitted accused is entitled to be present at the hearing and 
determination of the application for leave to charge the acquitted accused with the new charge.  

The committee noted that because the application for leave may be made without giving notice, the acquitted 
accused is thereby denied an opportunity to argue before being summonsed or arrested that the administration of 
justice offence is substantially dissimilar. The committee understands, however, that the reason this is put in 
place is that it is designed to ensure that the acquitted accused does not flee the jurisdiction. Just as a matter of 
note for members, the submission by the WA police service to the committee raised some questions about a lack 
of clarity with this procedure. It may be that the parliamentary secretary may want to address some of the issues 
raised by the WA police service in his response to the Parliament.  

The committee then looked at proposed section 46A(1), which provides the definition of “serious offence”. The 
Acting Solicitor-General provided a list of 125 serious offences under the Criminal Code and three under the 
Misuse of Drugs Act 1981 for which the defence in section 17 of the Criminal Code against double jeopardy will 
no longer be available. For the information of members, the committee has provided the list at appendix 6 of the 
report. Proposed section 46B(1)(b)(ii) provides that for the purposes of part 5 of the Criminal Appeals Act 2004, 
a person is defined as an acquitted accused if they have been tried on a charge of a serious offence and at the trial 
acquitted of that charge and any other offence of which they might have been convicted instead of the charge. 
This suggests that the “any other offences” may be less serious offences than the serious offence, hence 
preserving the rule against double jeopardy for the benefit of that person on the less serious offence. The Acting 
Solicitor-General said that where a person is charged on indictment with an offence, it is open to the trial court to 
convict the person of a less serious offence although not specified in the indictment. For example, with murder, 
various alternative verdicts are available, running from manslaughter to dangerous driving causing death or 
grievous bodily harm. Some of those are serious offences and some of them are not. Just so that members are 
very clear, it is open for an acquitted accused to be retried for the same serious offence or for an alternative 
serious offence, but being one that was open under the original indictment. At the hearing I asked whether an 
acquitted accused could be charged with a serious offence but have the jury return a verdict of a lesser offence. 
The Acting Solicitor-General replied — 

That is a good question and I have noted that the bill does not seem to provide an express answer to it. 
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The committee placed the question on notice to provide the Acting Solicitor-General with time to consider the 
matter and give a considered opinion to the committee. On answering that question on notice, the Acting 
Solicitor-General said — 

… in my view there is uncertainty as to whether an alternative verdict for an offence, which was not a 
serious offence, would be available on an indictment for a serious offence filed following the grant of 
leave … 

Given that there is uncertainty about these provisions in the bill, the committee’s first recommendation was that 
the parliamentary secretary consider amending the bill to make it clear and put beyond doubt whether an 
alternative verdict for an offence, which is not a serious offence, could be made available on indictment for a 
serious offence filed following the grant of leave. I note that the parliamentary secretary has not advanced an 
amendment on this issue. I just want to draw to the attention of members that here we have a senior law officer 
of this state, the Acting Solicitor-General, advising the committee that in his view the provisions of the bill are 
unclear as to their intent. The committee procedure is that when we call department officials to give evidence to 
the committee, we actually provide them with the questions we are going to ask ahead of them coming to the 
hearing so that they have some time to do research and formulate a considered opinion before they come before 
the hearing. We are not trying to catch them off guard; we are trying to get information. The Acting Solicitor-
General, therefore, had the questions before he came before the committee. We put the questions on notice to 
give him more time, as this issue arose out of a question that was on the list of questions provided to the Acting 
Solicitor-General. After that opportunity to give a considered opinion, he still came back to the committee and 
said that as far as he is concerned the provisions in the bill on this issue are uncertain. For that reason, the 
committee made the recommendation that the government needs to amend those provisions in the bill to make it 
clear and to put the government’s intention beyond doubt so that when the courts are applying these provisions, 
they will understand the government’s intent, which of course will then be the intent of Parliament if the bill is 
passed by Parliament. 

The committee then had a look at proposed section 46B(2) of the bill which introduces retrospectivity. There is a 
rule against the retrospective application of laws or changes to laws, and the committee report details the 
discussion on the issue. It is important for members to understand that the law will not be read to apply 
retrospectively unless the provisions in the law expressly state that that is the intention. The committee finds at 
page 14 of the report that this is in fact expressly provided for in the bill, and so that is clearly the intent. The 
committee also notes that another code state, being Queensland, has not applied its double jeopardy reform bill 
retrospectively. We are therefore in the situation of the Council of Australian Governments having agreed to 
uniformity on this issue and the code state of Queensland saying that it will not apply its provisions 
retrospectively, but the code state of Western Australia saying that it will apply the provisions retrospectively. 
The committee makes no judgement about this, but has asked the parliamentary secretary to explain to members 
of this place why WA has taken a divergent view to that of Queensland. 

The committee looked at proposed section 46E(1) as a result of a submission received from Western Australia 
Police. WA Police pointed out that the bill is silent on the scenario of giving leave to charge an acquitted accused 
with a new charge but there being the need before the trial to amend or substitute the charge—for example, 
because a new witness comes forward. WA Police argues that it is unclear whether the new charge can be 
amended or substituted or whether such amendment or substitution is precluded by the fact that leave was given 
for a particular new charge only. Given the ambiguity, again the committee has made a recommendation and 
asks the parliamentary secretary to clarify the government’s intent on this provision and to amend the bill so that 
it makes clear and puts beyond doubt the provision that is intended to apply. Again, I stress to members of the 
house that WA Police, which is required to enforce laws, has said that it thinks the law is unclear in this case. 
Again, I note that no amendment appears on the notice paper from the parliamentary secretary to address that 
issue.  

The committee then looked at proposed section 46E(2). The report states — 

7.27 This proposed subsection raises the question of how many times an acquitted accused can be 
re-tried following a successful application for leave. Both the Explanatory Memorandum and 
Item 18 of the Double Jeopardy Law Reform: Model agreed by COAG state “not more than 
one application for a retrial may be made in relation to an acquittal.” However, the 
Committee noted that Items 19 and 20 of the Double Jeopardy Law Reform: Model agreed by 
COAG qualify Item 18. 

7.28 Item 19 states: “An application based on fresh and compelling evidence cannot be made in 
relation to an acquittal resulting from a retrial under these laws.” However, Item 19 states: “An 
application based on a tainted acquittal can be made in relation to an acquittal resulting from a 
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retrial under these laws, if a person has been convicted of an administration of justice offence 
in connection with the retrial”. As was explained by the Acting Solicitor General: 

The effect of proposed new section 46E(2) is that where leave is given to re-try a 
person on the basis of fresh and compelling evidence, an application cannot be made 
for leave to re-try the charge a third time. However, this provision does not prevent 
an application for leave being made to retry for a third time a person who has been 
re-tried on the basis of a tainted acquittal. 

7.29 The Committee finds that the Items 19 and 20 of the Double Jeopardy Law Reform: Model 
agreed by COAG between an application for leave to: 

• re-try an acquitted accused on the basis of fresh and compelling evidence; and 

• re-try on the basis of tainted acquittals; 

results in an important distinction between the two types of acquittal. 

I would be interested to hear from the parliamentary secretary the rationale for that difference in retrying 
someone more than once. The report continues — 

7.30 The Committee finds that the statutory language of the Bill is unclear in respect of the number 
of times an acquitted accused can be retried. This may be contrasted with the position in South 
Australia, where for example, it is clearly stated that only one application for a retrial is 
available in relation to category A offences … Section 337 of the Criminal Law Consolidation 
Act 1935 (SA) states that an application … may only be made once in respect of the person’s 
acquittal of the Category A offence.” A ‘Note’ then states: “An application cannot be made 
under this section for a further retrial if the person is acquitted of the Category A offence on 
being retried for the offence (but an application may be made under section 336 if the 
acquittal resulting from the retrial is tainted).” 

The committee then proceeds to make two recommendations, which are recommendations 4 and 5, and I will 
read them out because they are important. Recommendation 4 states — 

The Committee recommends that the Parliamentary Secretary representing the Attorney-
General confirm whether it is the intent that an application to retry an acquitted accused on the 
basis of a tainted acquittal may result in more than one retrial. If so, to explain the rationale. 
Further, to amend the Bill so as to make clear and put beyond doubt, the Executive’s intent. 

Recommendation 5 states — 

The Committee recommends that that the Parliamentary Secretary representing the Attorney-
General confirm whether it is the intent that an application to retry an acquitted accused on the 
basis of fresh and compelling evidence is only available once. If so, to explain the rationale. 
Further, to amend the Bill so as to make clear and put beyond doubt, the Executive’s intent. 

It is really important in passing legislation in this place, when people have made submissions to a committee 
saying that they do not think these provisions are clear, that we try to address those issues and make sure that at 
least the intent of the legislation is very clear. 

The other issue I want to point to is proposed section 46L(2), which deals with restrictions on publicity. 
Members will not be surprised to learn that this proposed section received a fair bit of objection from the 
Western Australian Journalists’ Association, which argued that section 46L(2) infringes the freedom of the press 
to comment on such applications and investigations. The report states — 

7.40 The Acting Solicitor General stated the proposed subsection will restrict the capacity of the 
press to report on applications for leave that identify the acquitted accused. This has been done 
so as to ensure that the trial on the new charge is not prejudiced. In other words, it is protective 
of the acquitted accused. 

7.41 The Western Australian Journalists’ Association … has deep concerns about the restraint on 
publicity as no rationale is provided in the Explanatory Memorandum. WAJA — 

That is the Western Australian Journalists’ Association — 

said the media plays an important role in exposing injustice and inequity and that it should 
continue to have the ability to bring to light any impropriety, wrongdoing or injustice. The 
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restraint takes an acquitted accused–centric approach but the media’s concerns are not 
necessarily confined to the acquitted accused’s interest. 

7.42 According to WAJA, the media must be able to roam freely to take on board a wide range of 
concerns and interest, including those of the victims of crime. WAJA said the restraint on 
publicity may be unworkable given contemporary challenges in controlling publicity. Merely 
controlling publication by mainstream media only serves to drive discussion underground. 

As a result of that, the Standing Committee on Uniform Legislation and Statutes Review made finding 3, on 
page 20. I would be interested to hear the parliamentary secretary’s views on the concerns raised by the Western 
Australian Journalists’ Association on that issue, particularly in light of another bill that is being considered by 
this Parliament. 

The committee then looked at proposed section 46M(1), which deals with who may commence a prosecution of 
a new charge after leave has been given by the Court of Appeal. Western Australia Police point out that the term 
“authorised person” is not defined in proposed section 46M(1) or elsewhere in the Criminal Appeals Amendment 
(Double Jeopardy) Bill 2011. In contrast, the person given leave in the same subsection is an “authorised 
officer”—a term that is defined. WA Police argue that it is unclear whether, after leave is given to charge, it is a 
police officer who should be laying the fresh charge. I quote from the submission by WA Police on this 
matter — 

Presently, even for charges that are to be heard in the Supreme Court, it is usually a police officer who 
lays the initial charge in the Magistrates Court. It is anticipated that the DPP will have a very close 
relationship with the investigating police on any matter that proceeds under these proposed 
amendments given the DPP will have to approve any investigation and then have to be the officer who 
charges the acquitted accused rather than police. 

Given the ambiguity that has been raised in the view of WA Police, the committee made recommendation 7, 
asking for the parliamentary secretary to confirm the persons who are intended to fall within the term “authorised 
person” under proposed section 46M(1), and to amend the bill to make that clear and to put beyond doubt the 
executive’s intention with regard to those persons. 

The other matter I want to touch on, noting that time is passing, is that the Commissioner for Children and 
Young People queried whether a child acquitted of a serious offence and then later retried under this bill, would 
be retried as an adult or a child, if they are an adult at the time of retrial. Hon Sue Ellery has already gone 
through what appears in the committee report on this issue, so I do not intend to repeat it, given the lack of time 
available. However, Hon Sue Ellery raised the point that she was not aware of the issues raised by the 
commissioner in the hearing. I made clear at the beginning of my speech that we did not hear from the 
Commissioner for Children and Young People because of the time restrictions on the committee to report back to 
Parliament; we did not have time to hear verbal evidence from everyone who made a submission to the 
committee. However, we received an email from her. I thought it had been made public on the committee’s 
website, as is normally the case, but when I went back to check during the lunch break, I realised that it was not. 
I have a copy of it here and I plan to read it into Hansard so that it is on the record. It reads, in part — 

Thank you for the opportunity to comment on the Criminal Appeals Amendment (Double Jeopardy) 
Bill 2011 (the Bill). 

As Commissioner for Children and Young People in Western Australia I have a responsibility to 
monitor and review laws, policies, practices and services that affect the wellbeing of children and young 
people and to advocate for what is in their best interests. Further, in performing all functions under the 
Commissioner for Children and Young People Act 2006, I am required to have regard to the United 
Nations Convention on the Rights of the Child (UNCRC). 

I am unable to provide any detailed comments on the Bill. However, the Committee may wish to 
consider whether the Bill is intended to apply to children and young people under the age of 18 years. If 
the answer is ‘yes’, the Committee may also like to consider whether the Bill is in the best interests of 
children and young people. 

In its deliberations the Committee may wish to consider the Commissioner for Children and Young 
People Act 2006 and the Young Offenders Act 1994, particularly the principles and objects of these 
Acts. 

As the Committee is aware, I produced guidelines to assist policy makers and others drafting legislation 
- Improving legislation for children and young people - and these are available on my website. 



Extract from Hansard 
[COUNCIL — Thursday, 10 November 2011] 

 p9277b-9302a 
Hon Sue Ellery; Hon Adele Farina; Hon Giz Watson; Deputy President; Hon Liz Behjat; Hon Linda Savage; 

Hon Michael Mischin 

 [13] 

I thank the Standing Committee for the opportunity to raise this issue for consideration in the further 
drafting of the Bill. By doing so the Bill will better safeguard the best interests of Western Australia’s 
children and young people. 

Clearly, the Commissioner for Children and Young People has the view that our committee can look at policy 
and actually redraft legislation, which is novel, at least for this state, but not so novel for other jurisdictions in 
Australia and overseas. As a result of that, I have actually sought leave of the committee to meet with the 
commissioner to explain the role of the committee, but these were the issues that were of concern to her and 
resulted in the comments made by the committee in the report on pages 24 to 25. 

In addition to recommendation 8 on page 25, I ask the parliamentary secretary to advise the house whether the 
guidelines for drafting legislation developed by the Commissioner for Children and Young People were applied 
in the drafting of this bill. This is a matter that I have raised previously in this house with regard to other 
legislation that impacts on the rights of children and young people, and it has also been raised by the 
commissioner in her letter to the committee. I think it is reasonable to ask the government to inform the house 
whether the guidelines that have been developed by an office established by this Parliament are actually being 
followed by the government in the drafting of legislation. 

The last matter raised by the committee in its report is the review of the proposed legislation. The committee 
noted that there is no provision in the bill for a review of proposed amendments to the Criminal Appeals Act 
2004 or the Criminal Code. The committee is of the view that the significant nature and scope of the proposed 
amendments to the criminal justice system in WA warrant a review within a reasonable time. Therefore, the 
committee recommends an amendment to the act to provide a review within five years. The detail of that 
amendment is provided in recommendation 4. 

Before I conclude my remarks, there is one other matter I would like to raise. I would be interested to learn from 
the parliamentary secretary how often, in those states that have adopted the Council of Australian Governments’ 
exceptions to the double jeopardy rule, these provisions have been used; how many applications for leave have 
been made; how many of those applications have been successful; and how many retrials have been held as a 
result of these amendments to double jeopardy laws in other states. The parliamentary secretary stated earlier 
that he expected the provisions proposed in this legislation are likely to be used once in a decade, and I suspect 
that he is probably right on that. But as a matter of interest, it would be useful to learn what the experience has 
been to date in states that have made these changes and adopted the COAG recommendations. With that I 
conclude my comments. 

HON GIZ WATSON (North Metropolitan) [2.27 pm]: We are dealing with the Criminal Appeals Amendment 
(Double Jeopardy) Bill 2011. I want to make some comments on behalf of the Greens (WA) on this bill. This bill 
amends the double jeopardy rule of criminal law, which provides that no person can be tried twice—that is, 
placed in jeopardy of conviction or punishment twice—for the same offence. It is proposed under this bill to 
legislate certain exceptions to the double jeopardy rule. Discussion of the bill involves three new definitions. The 
first is “serious offences”. This means an indictable offence that has a statutory penalty of imprisonment for life 
or for 14 years or more. Appendix 6 of the recent report of the Standing Committee on Uniform Legislation and 
Statues Review lists the offences in the Criminal Code and the Misuse of Drugs Act that fall under this category. 
There are a couple of possibly controversial inclusions in this list; for example, the possession or cultivation of a 
prohibited plant with intent to sell or supply. This inclusion may interest the 13.4 per cent of Western 
Australians—particularly 40 plus-year-olds—who use cannabis and quite possibly share it with friends. That 
statistic comes from the National Drug Strategy household survey report. “Tainted acquittals” means the 
acquitted accused or a third party has been convicted of an administration of justice offence; but for that offence, 
it is more likely than not that the acquitted accused would have been found guilty or acquitted, on account of 
unsoundness of mind, of the offence or an alternative offence. The second is “administration of justice offence”. 
This means an offence listed in proposed section 46A(2); or, if convicted in another jurisdiction, an equivalent 
offence.  

The bill amends the double jeopardy rule to provide that a person who has been acquitted at trial or appeal—
other than on the ground of unsoundness of mind—of a serious offence and of any alternative offence of which 
she or he could have been convicted instead, can, provided the Court of Appeal gives leave, later be charged 
with the same or substantially similar serious offence; an alternative serious offence of which the person could 
have been convicted at his or her trial; or an administration of justice offence allegedly committed in or in 
connection with his or her trial.  

The leave process is that the Attorney General, Solicitor-General, State Solicitor or Director of Public 
Prosecutions applies to the Court of Criminal Appeal for leave to charge the acquitted accused with one or more 
of those charges just mentioned. This application can be made without giving notice to the accused. However, 
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proposed section 46F provides that as soon as practicable after the application is made, the Court of Appeal 
must, unless it is satisfied that the application is an abuse of the process, arrange for the acquitted accused to be 
summonsed or arrested to be brought before the court for the court to make orders about the hearing of the leave 
application and about bail. A copy of the leave application is to be provided to the acquitted accused when she or 
he is served with a summons or is arrested. When the leave application is heard, the acquitted accused has a right 
to be heard; although if she or he fails to turn up, despite having been notified of the date, the application can go 
ahead in their absence. It provides also that the court can exercise the same powers as it would when dealing 
with an appeal. For example, the court can order something to be produced in court, or a witness to give 
evidence, or admit any other evidence. The court can also exercise the same powers as it would regarding the 
attendance of a party to the appeal who is in custody; for example, via their legal representative, or by video link. 

If the application seeks leave to charge the acquitted accused with the same or similar offence, or with an 
alternative offence of which she or he could have been convicted at trial, the court can grant leave only if it is 
satisfied on the balance of probabilities that either there is fresh and compelling evidence in relation to the new 
charge; or the acquittal is a tainted acquittal. “Fresh” means either that, firstly, despite the reasonable diligence 
of investigators, the evidence was not and could not have been made available to the prosecutor at the trial; or, 
secondly, it was available to the prosecutor at trial but was not or could not have been adduced at it. 
“Compelling” means in the context of the issues in dispute at the trial; it is highly probative of the new charge. It 
is irrelevant whether the evidence would actually have been admissible at the trial.  

In addition to either one of these, the court must also be satisfied on the balance of probabilities that charging the 
acquitted accused of a new charge is in the interests of justice. The bill says that it is not in the interests of justice 
if a fair trial is unlikely having regard to the length of time that has passed since the offence was allegedly 
committed, or since the trial, and all other existing circumstances. The court must particularly have regard to 
whether, firstly, any police officer or prosecutor has failed to act with reasonable diligence or expedition in 
applying for leave; and, secondly, the objective seriousness of the facts of the new charge. 

If the application seeks leave to charge the acquitted accused with an administration of justice offence allegedly 
committed in or in connection with the first trial, the court can grant leave only if it is satisfied on the balance of 
probabilities that this is in the interests of justice. The meaning of “interests of justice” in this context is the same 
as I have just described. Leave cannot be granted if a person was charged and acquitted outside of Western 
Australia under the law of that other place, and the law of that place does not have a similar exception to the law 
of double jeopardy. Leave also cannot be granted if this would be inconsistent with the commonwealth 
Constitution or a law of the commonwealth. 

If leave is refused, the acquitted accused must be discharged. If leave is granted, then, subject to the Bail Act, the 
acquitted accused must be kept in custody until either the earlier of, firstly, his or her first court appearance in 
respect of the new charge, or, secondly, the expiration of the time for commencing the new prosecution. If leave 
is granted, only the person granted leave, or another authorised person—I note that “authorised person in this 
context is not defined”—can commence the prosecution of the new charge. There is a time limit of two months 
in which to bring the new charges unless the court extends that time. A time extension can be granted only if the 
person given leave is taking reasonable steps to commence the prosecution as quickly as possible and there is a 
good reason why a longer time should be allowed.  

In the new prosecution, the court cannot stay the proceedings on the grounds of abuse of process as a result of 
double jeopardy, but it can still do so for unrelated reasons if applicable. The acquitted accused cannot claim as a 
defence that he or she has previously been acquitted, nor refer to his or her former acquittal during the new trial. 
Also, the prosecutor cannot refer to the Court of Appeal’s findings or the fact that it granted leave to bring a new 
charge.  

If the new charge ends in a conviction for the same, or substantially similar, charge on which the person was 
previously acquitted, then if the first trial was in Western Australia, the court dealing with the new charge must 
set aside the original acquittal. If the new charge ends in an acquittal, and leave was granted on the ground of 
there being fresh and compelling evidence, leave cannot be sought for charges to be laid a third time. No such 
restriction applies if leave was granted on the basis of the first acquittal having been a tainted acquittal. 

Investigation of a serious offence or an administration of justice offence in the first place can take place only if, 
firstly, the Attorney General, Solicitor-General, State Solicitor or DPP authorises it. Such authorisation can be 
given only if that person is satisfied that either, firstly, there is no legal requirement to stay it on the ground of 
abuse of process or section 17 of the Criminal Code, which provide a defence if the person has been previously 
acquitted, other than on unsoundness of mind; or, secondly, the investigation is likely to lead to evidence 
justifying a leave application and it is in the public interest to investigate the offence. Secondly, it can take place 
only if the law enforcement officer believes on reasonable grounds that the investigation must be done urgently 
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to prevent it being substantially and irrevocably prejudiced and it is not reasonably practicable to get 
authorisation as above before doing the investigation.  

The bill provides for restrictions on publication. Unless the Court of Appeal orders otherwise, a person must not 
publish any information identifying a person as subject to an application to investigate, an actual investigation, a 
leave application, a grant of leave, or a new charge laid pursuant to leave. The court can make such an order only 
if it is satisfied that it is in the interests of justice to do so and after giving the acquitted accused an opportunity to 
be heard. The order can be amended or cancelled by the court. Breach of the publication restriction is a contempt 
of the Supreme Court. The prohibition on publication ends when either the person cannot be charged and retried, 
or the retrial concludes.  

This bill was first introduced into the Legislative Council, from where it was automatically referred to the 
Standing Committee on Uniform Legislation and Statutes Review on 8 September this year, pursuant to standing 
order 230A. The policy of the bill was not referred. The standing committee reported back on 1 November, and 
we have heard from the chair of the committee, Hon Adele Farina, with regard to the committee’s findings. The 
report of the standing committee says that the double jeopardy rule has a long history. It was known to ancient 
Greek and Roman law and to twelfth-century ecclesiastical law. It became part of English law and thereafter part 
of Australian law, including section 17 of this state’s Criminal Code. It is recognised in article 14(7) of the 
International Covenant on Civil and Political Rights, and it is entrenched in the constitutions of the United 
States, Canada, Germany, India, Japan and South Africa. 

At the outset it is worth noting two things about the double jeopardy rule. Firstly, it is not absolute. When an 
appeal court sets aside a conviction and orders a retrial, that is an exception to the double jeopardy rule. 
Secondly, the double jeopardy rule has to date survived in Western Australia, notwithstanding the ever present 
possibility of new witnesses coming forward or new evidence being discovered after the trial is over, and 
improved forensic science such as fingerprint evidence and DNA testing. 

Pages 22 to 24 of the standing committee report set out arguments for and against reform of the double jeopardy 
rule. One purpose of the double jeopardy rule is to protect acquitted accused from being retried repeatedly by the 
state, which has far greater financial and other resources at its disposal. This protects against tyranny, and one 
can well imagine a case of the state, to make a point, being willing to retry a person until it gets a conviction.  

It brings in practical considerations such as the initial competency of investigators and prosecutors; structural 
discrimination within the criminal justice system—as experienced by minority groups; and the limited resources 
available to imprisoned accused to prepare their case. It is worth mentioning recommendation 22 of the recent 
report by the Inspector of Custodial Services on Bandyup Women’s Prison, which is — 

Ensure Bandyup prisoners are provided with their legal entitlements in respect of access to legal 
resources and assistance to research their cases. 

The report says that currently the prison does not provide access to key legislation, and although a case law 
compact disc was obtained, it could not be used because the library computer had not been functional for more 
than two years; the computers in the education centre are designated for educational purposes only. That is a 
recent example that highlights the point that people who are remanded in prison often have a limited capacity to 
prepare their cases. 

Another purpose of the double jeopardy rule is to protect the integrity of judicial verdicts. This brings in 
considerations such as whether public confidence in the law is better served by treating court decisions as 
incontrovertible, or by having a mechanism that enables obvious wrongs or miscarriages of justice to be righted.  

As stated in the second reading speech, the genesis of the Criminal Appeals Amendment (Double Jeopardy) Bill 
2011 is a 2002 Queensland case—namely, R v Carroll. Mr Carroll was convicted of murdering a baby girl; he 
successfully appealed, and his conviction was set aside. Later, improvements in forensic odontology meant that a 
bite mark on the baby was matched with Mr Carroll’s mouth. Because of the double jeopardy rule, the 
prosecution could not retry him for murder; he was, instead, tried for perjury because he had denied the 
allegation against him. He was convicted at first instance, then appealed to the Court of Appeal and was 
acquitted. The High Court upheld the Court of Appeal’s decision on the ground that the double jeopardy rule had 
been contravened because the perjury trial was based on the same set of facts as the murder trial. The report of 
the standing committee refers to similar cases in Western Australia, New Zealand and the United Kingdom; 
page 5 of the report states — 

… every Australian jurisdiction has an R v Carroll equivalent. 

Following the High Court’s 2002 R v Carroll decision, Australian jurisdictions decided a nationally consistent 
reform was appropriate. In 2003, Queensland’s Attorney General referred the matter to the Standing Committee 
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of Attorneys-General, and SCAG referred the matter to the Model Criminal Law Officers Committee to consider 
possible reforms to address injustices resulting from strict application of the double jeopardy rule. MCLOC 
prepared a discussion paper that incorporated model provisions, and SCAG approved the release of that paper for 
public consultation. 

In 2006, the Council of Australian Governments decided that reform of the double jeopardy rule was important 
and merited a nationally consistent approach. In 2007, the Double Jeopardy Law Reform Council of Australian 
Governments Working Group prepared recommendations, and COAG agreed that the jurisdictions would 
implement those recommendations, but that the scope of the reforms would vary between jurisdictions to reflect 
the different criminal law structures—some are common-law based with statute supplementation; some, 
including WA, are code based. The model agreed by COAG is a set of principles, not a model bill. 

The standing committee report states that New South Wales was the first to legislate, in 2006; its legislation is 
retrospective and applies to three administration of justice offences, and offences that carry a penalty of 15 
years’ imprisonment or more, or life. It is worth noting that the Greens opposed that bill when it was debated in 
the New South Wales Parliament. Queensland introduced legislation in 2007 that was not retrospective and 
applies to offences that carry a penalty of 25 years or more of imprisonment. The Tasmanian legislation of 2008 
is retrospective, as is South Australia’s of the same year. Victoria is expected to introduce legislation this year. 
The commonwealth and Northern Territory are considering their positions, and I understand that the Australian 
Capital Territory does not intend to introduce legislation. 

In 2006, WA introduced the Criminal Law and Evidence Amendment Bill, which contained a limited right of 
appeal for the prosecution against acquittal verdicts. This bill is WA’s next reform, and it deals specifically with 
the double jeopardy rule. The bill does not entirely match the principles agreed by COAG. I note that page 7 of 
the standing committee’s report sets out the differences, being the sorts of offences captured; the matters the 
Court of Appeal is required to consider before granting leave for a retrial; who can authorise police 
reinvestigation; publication restrictions; and the point at which a person can be re-charged. The bill, as I 
understand it, does not entirely match the legislation of other jurisdictions. 

In seeking feedback on this bill, I consulted with a number of organisations—namely the Criminal Lawyers’ 
Association, the Aboriginal Legal Service, the Australian Lawyers Alliance, and the Women’s Law Centre. To 
summarise the feedback I received, there is support for the concept of reform. In its current form, the bill is not 
supported by five out of six submissions that express a view on the policy of the bill; they are published on the 
committee’s website.  

Hon Michael Mischin: Who did support it out of the six submissions? 

Hon GIZ WATSON: Who did support it? I do not know. Perhaps the chair of the committee knows the answer 
to that. Did Hon Adele Farina have submissions to her committee on that? 

Hon Adele Farina: I’m sorry; on what? 

Hon GIZ WATSON: On the double jeopardy bill. 

Hon Adele Farina: Yes, we did; we had nine that outlined — 

Hon Liz Behjat: No—who supported it? 

Hon GIZ WATSON: I think the question was who supported it. 

Hon Adele Farina: All the submissions are on the website, if the member would like to have a look at them, and 
we did receive a couple in support. I remember one was from Mark Trowell. 

The DEPUTY PRESIDENT (Hon Jon Ford): Order, members! I am sorry, it is not being recorded through the 
recording system, and I can barely hear you, and there is actually no provision for that. It may be that if we go 
into Committee of the Whole, then you can recite that reference. 

Hon Michael Mischin: It was my fault, Mr Deputy President. 

Hon GIZ WATSON: My apologies; I threw the question to somebody else, which is probably totally 
inappropriate. 

The DEPUTY PRESIDENT: You must throw the question at me!  

Hon GIZ WATSON: A number of issues were identified in the report of the Standing Committee on Uniform 
Legislation and Statutes Review, the first of which was alternative verdicts. For some offences a person can be 
acquitted of that offence but convicted of a lesser alternative charge; for example, a murder charge. The person 
may be acquitted of that charge but convicted of a lesser alternative charge such as manslaughter, dangerous 
driving causing death, or grievous bodily harm. The Acting Solicitor-General advised the committee that if a 
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person is charged with a serious offence as defined by the bill, and is acquitted not only of that offence, but also 
of all alternative charges, whether or not those alternative charges are serious offences as defined, then in the 
circumstances set out in the bill, court leave can be given for the person to be re-charged but only with a serious 
offence not a lesser offence. The committee asks whether, on the retrial for the serious offence, all the usual 
alternative verdicts would still be available, or would it only be alternative verdicts that are serious offences. The 
Acting Solicitor-General said that there is uncertainty on that point, and therefore the committee made 
recommendation 1, which is that the bill be amended to make this clear; we share the committee’s concerns. 

With regards to retrospectivity, finding 1 of the committee was that proposed section 46B(2) acts retrospectively. 
Legislation is normally prospective and not retrospective, and, in the absence of clear wording to the contrary, 
legislation is assumed to be prospective, not retrospective. In this case the retrospectivity is consistent with the 
principle agreed to by the Council of Australian Governments. Of the Australian jurisdictions that have 
introduced such legislation, all have made it retrospective except Queensland. Queensland, however, is the 
jurisdiction with a criminal law structure most similar to Western Australia. It is the only other jurisdiction that 
has a Criminal Code. Again, the committee’s second recommendation —  

Hon Michael Mischin: That is not strictly true. Tasmania has a Criminal Code as well. The Queensland code is 
known as the Griffith code; we picked up on that —  

The DEPUTY PRESIDENT: Order, members! The parliamentary secretary will have a moment to respond. 
Try to avoid slipping into a conversation, please.  

Hon GIZ WATSON: I look forward to the parliamentary secretary’s clarification when he has the opportunity 
to respond. It will be useful.  

There was a further recommendation from the committee, recommendation 2, that the government explain why it 
has taken a different position from Queensland.  

With regards to amending or substituting charges, which is proposed section 46E, the committee said that after a 
person is initially charged, sometimes the charge is amended or substituted afterwards. For example, charges 
may be revised if a new witness comes forward. WA Police consider that the bill is unclear as to whether this 
can happen to a person re-charged under this legislation, because court leave for re-charging is granted in 
relation to a particular charge. The committee therefore recommended at recommendation 3 that the government 
amend the bill to make clear whether, and in what circumstances, new charges can be amended or substituted. 
Again, the Greens support the committee’s recommendation.  

As to the number of times a person can be retried, the Acting Solicitor-General advised the committee that 
proposed section 46E(2) permits one retrial only on the grounds of fresh and compelling evidence, but this 
restriction does not apply when the ground is a tainted acquittal. The committee found that the principles agreed 
by COAG make a similar distinction that the wording of this bill is unclear as to how many times a person can 
be retried, unlike the South Australian legislation which is very clear. The committee therefore recommended the 
government explain how many retrials are intended on the grounds of fresh and compelling evidence and tainted 
acquittal, the rationale for this, and that the bill should be amended to make the intent clear. That was at 
recommendations 4 and 5. Again, we support those two recommendations.  

With regards to notice to the accused, the Acting Solicitor-General advised the committee that proposed 
section 46E permits the application of court leave for a person to be re-charged, to be made without giving notice 
to the accused. The committee found that this denies acquitted accused the right to be heard in circumstances 
where the right to personal liberty is at stake. In recommendation 6, the committee recommended the 
government provide justification for this.  

With regards to restrictions on publication, proposed section 46L(2) prohibits publicising that a person is the 
subject of an investigation, leave application, grant of leave, or new charge pursuant to leave. The press will be 
able to report, but not to identify, the accused. Again, the principle agreed by COAG permits the court to prohibit 
publication of any matter if it would substantially risk prejudicing the new trial. The Western Australian 
Journalists’ Association submitted to the committee that it had deep concerns about this because no rationale is 
provided in the explanatory memorandum, and the media plays an important role in exposing impropriety, 
wrongdoing and injustice. It also submitted that the restraint is unworkable in practice and would drive 
discussion underground. The committee found that the proposed subsection protects the identity of the acquitted 
accused and publication during a leave application, but this restraint is lifted if, at retrial, a court of appeal 
exercises its discretion under proposed section 46L(4) to authorise publicising some or all of the information 
protected under proposed section 46L(2). The court can only make that order if it is in the interests of justice. 
These proposed subsections will assist in a fair retrial of the acquitted accused.  
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With regards to who can commence prosecution of a new charge after leave is granted: proposed section 46M(1) 
states, in part, if court leave for retrial is granted — 

… only the person given leave, or another authorised person, may commence a prosecution of the new 
charge. 

WA Police pointed out to the committee that “authorised person” is not defined in the bill, although “authorised 
officer” is. The police advised that the normal process is for police to lay charges in the Magistrates Court even 
if the charge is to eventually be heard in the Supreme Court. However, the Director of Public Prosecutions would 
clearly be heavily involved in cases brought under this legislation, so the police asked if it would be the DPP 
rather than police who would commence the prosecution. Again, the committee recommended at 
recommendation 7 that the government clarify who the government means, in the case of this bill, by “authorised 
person” and amend the bill accordingly.  

With regards to impact on children, the Commissioner for Children and Young People queried whether a person 
who was a child at the time of the original trial and an adult at the time of retrial under this legislation would be 
retried as an adult or as a child. The Acting Solicitor-General said the Children’s Court has jurisdiction over the 
trial of over-18s if the offence was allegedly committed when the accused was under 18 years of age. He also 
said that an acquitted accused minor could elect to be tried on indictment by the Supreme or District Court. If an 
acquitted accused is over 18 years of age at the date of the new charge, the Children’s Court could transfer the 
prosecution notice to the Magistrates Court based on the seriousness of the offence. The committee considered 
this did not address the commissioner’s concern as it did not clarify whether it was intended to apply to under-
18s. It is stated at page 25 of the committee’s report — 

The Committee draws to the attention of the House that arguably, it may be in the best interests of the 
child that the double jeopardy defence be retained for an acquitted accused child.  

Committee recommendation 8 was that the government clarify whether the intention of the bill is to apply to 
under-18s; and, if so, explain the rationale, and amend the bill accordingly. It should also amend the bill to 
clearly show how the law will apply to an acquitted accused aged under 18 at the time of the original offence, 
who is later, as an adult, charged with a serious or administration of justice offence.  

With regards to review, the bill contains no review clause at this point. The committee considered that the 
significant nature and scope of the reform warrants a review within a reasonable time. It is therefore 
recommended by the committee at recommendation 9 that there be a review after the legislation has been 
operational for five years and a report of review be laid before each house of Parliament within 18 months of that 
period. The committee may choose to move an amendment to that effect, which the Greens would 
wholeheartedly support.  

With regards to the policy issues around double jeopardy, I would like to put Parliamentary Library staff in the 
spotlight by acknowledging them for the information they have provided on double jeopardy and the policy 
aspects of this bill. It is excellent, as Hon Adele Farina concurs. The Parliamentary Library has done a 
particularly good job in providing this information to members for this debate.  

In relation to the question of justice delayed is justice denied, as Julian Burnside, QC, said in an article in 
The Age on 6 June this year, “Delay is the enemy of justice.” Over time, evidence can disappear, witnesses’ 
memories can fade, popular prejudices can replace knowledge, and physical evidence from previous trials that 
were never expected to be needed for retrial may have deteriorated or become contaminated. All of these things 
can detrimentally affect the reliability of evidence available at retrial. The bill addresses this by requiring a court 
of appeal to be satisfied on the balance of probabilities that the new charges are in the interests of justice.  

As to the burden on the acquitted accused, a trial involves loss of standing, expense, time and stress for the 
accused person, particularly in matters pertaining to double jeopardy. A retrial would repeat this. Innocent 
people, as well as wrongdoers, may be caught by this bill. Nothing has been done to relieve this burden; for 
example, a guarantee that Legal Aid will be made available or that costs will be granted if the person is again 
acquitted following retrial. I reiterate that example from the recent report about Bandyup. There are people 
within that prison system who are having trouble accessing a copy of the statutes to prepare cases or to be aware 
of their rights and responsibilities.  

As to publicity: despite the limitations the bill imposes on publicity, it is hard to see how an acquitted accused 
will have a fair retrial. It is likely that the first trial had publicity. As has been said by a number of members, 
these are likely to be contentious, high-profile trials; just a few of them. They will be ones that will have a 
particular level of public and media interest.  
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It is likely that the first trial will have had publicity, and this may well be followed by strong calls in the media 
for a retrial to occur to right a perceived wrongful acquittal. Indeed, in the Carroll case, The Australian went so 
far as to give the mother of the deceased money to explore her legal options, which was also duly publicised, 
thus becoming a stakeholder in, rather than the reporter on, the legal process. The family of the deceased were 
also the subject of an Australian Story piece on the ABC. In addition to the danger of publicity leading to 
politically motivated re-prosecutions, publicity may well also make it virtually impossible to prevent a jury at 
retrial from feeling pressured to produce the verdict that it knows is expected by the public. The bill provides 
some protection in that if a Court of Appeal is not satisfied that to re-charge would be in the interests of justice, it 
can refuse to grant leave. 

As to assumptions that obvious wrongdoings are readily identifiable, it is attractive to think that it is obvious 
which acquittals are valid and which are wrongful so that we can let the former stand and hold a retrial to correct 
the latter. However, in practice it is not so obvious. It is worth noting that in the Carroll perjury case, Justice 
Williams of the Court of Appeal, with whom the other two judges concurred, identified such problems with the 
odontic evidence. He said — 

Given all that I have said about the various odontological opinions in these reasons, I have come to the 
conclusion that a verdict that the appellant was responsible for the death of the child based on the 
odontological evidence given at the perjury trial was unsafe and unsatisfactory.  

He also said — 

In my view the trial should have been stayed as an abuse of process. But in any event when the 
evidence is carefully considered I am of the view that the verdict returned by the jury was unsafe and 
unsatisfactory. On either ground the verdict should be set aside and an acquittal entered. 

Also on the matter of hard cases making bad law, the million-dollar question is whether this reform will remedy 
some injustices by causing others. Hard cases, such as the Carroll case, make bad law. Our criminal justice 
system gives substantial protection to innocent people but not total protection—for example, the standard of 
proof is beyond reasonable doubt, but not beyond any doubt, for sensible reasons of course—and both the 
protection our system provides and the limitation of that protection are not fully appreciated until an innocent 
person is falsely accused. The Andrew Mallard case springs to mind. The legal process is not infallible. Our 
methods of fact finding are not perfect. The law needs to provide the safest solution that is compatible with our 
fallibility. Although I acknowledge the merit in seeking reform, on balance I am not convinced that this bill 
strikes the right balance. 

Hon Michael Mischin: Is that a quote? 

Hon GIZ WATSON: No. That last bit was not a quote; that was me. 

Hon Michael Mischin: Who were you quoting? Sorry; I missed that. 

Hon GIZ WATSON: I quoted paragraphs 62 and 72 of the decision of Justice Williams of the Court of Appeal 
in the Carroll perjury case. 

In concluding my comments on this bill, the Greens (WA) wholeheartedly support the committee’s proposed 
amendment to insert a review clause. We will support the second reading of the bill, but we will reserve our final 
position until after the Committee of the Whole and we have seen whether some of the issues with the bill raised 
by the Standing Committee on Uniform Legislation and Statutes Review have been addressed. I need to indicate 
that we have concerns about this bill in its current form on the grounds that we think the bill goes too far in a 
number of ways. The bill applies a broad range of offences, and the fresh and compelling evidence exception 
especially appears to apply to a much broader range of offences than COAG agreed to. The bill is retrospective. 
The bill appears to not limit the number of retrials for tainted acquittals. As I understand it, this is even though 
the taint may be through the behaviour of a third party—that is, the accused is not required to have been 
complicit. No steps appear to have been taken to reduce the burden of a retrial on the accused, who may be 
innocent—we must always remember that people are innocent until proven otherwise—despite that burden being 
one of the main reasons for the existence of the double jeopardy principle. Guaranteed legal aid, or costs if the 
accused is again acquitted, are worth at least considering. The bill also appears to apply to children as well as 
adults, which we have considerable concern about. 

For those reasons, we will support the second reading of the bill, but we will await with interest the conclusion 
of the committee stage and then make a decision on whether we can support the bill. 

HON LIZ BEHJAT (North Metropolitan) [3.05 pm]: I do not propose to prolong the debate any longer than 
necessary on the Criminal Appeals Amendment (Double Jeopardy) Bill 2011. However, it is an incredibly 
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important piece of legislation. The report of the Standing Committee on Uniform Legislation and Statutes 
Review has been very well canvassed by the chair of that committee in this debate, so I do not propose to go 
much into that. However, with the house’s indulgence, I would like to read into the record one of the 
submissions received during the course of that inquiry. As members know, I sit on that committee. I think it is 
important that when we get very good submissions on legislation that we put forward, we put them on the record. 
This submission was from quite a well-known QC around town, criminal barrister Mr Mark Trowell. Amazingly, 
it is quite a succinct submission. For those members who know Mr Trowell, he sometimes tends to err on the 
side of verbosity rather than brevity. He wrote to the committee on Friday, 30 September. I quote — 

Double jeopardy, or more accurately autrefois acquit or autrefois convict, is the ancient legal principle 
that a person cannot be tried twice for the same alleged crime. There was a sound basis for that 
principle because it meant that there was some finality in the legal process and it also prevented … the 
state from arbitrarily and repeatedly prosecuting a citizen despite that person having been previously 
acquitted or convicted of the same offence. 

These were things obviously in the public interest. 

However, in modern times the ability to solve crimes by using modern forensic science has meant that 
there are occasions when evidence, that could not have been known about at the time of an accused’s 
trial, is found and calls into question the jury’s verdict of acquittal. It may be compelling fresh evidence 
of a technical nature, such as DNA. The accused may have made a subsequent admission of guilt or a 
witness who was previously unknown comes forward with damning evidence against the accused. The 
trial might have been tainted by jury tampering or by the interference with witnesses. 

It could hardly be said that any of these situations offer finality or that it is in the public interest to 
respond merely by saying that it is just “too bad” because the law is absolute and that none of these 
things should have an effect on the legitimacy of an accused’s acquittal. The community has every right 
to expect that justice is done. The fact that nothing can be done to correct an obvious wrong, simply 
holds the justice system up for ridicule. It weakens the community’s confidence in the law. 

Finality in the law is desirable, but accused persons have the right to appeal both their conviction and 
sentence. Does that create uncertainty? Not really. There is finality, but only after an accused has 
exhausted his or her legal rights. That is as it should be. 

Lawyers traditionally resist change often arguing that to interfere with established legal principles 
effectively erodes the rights of citizens. There may be occasions when that is so, but the mere fact that 
something has been around for a long time doesn’t mean that where appropriate it cannot be reformed. 

The law often reflects community expectations or at least what politicians believe the community 
wants. Lawyers tend to focus on the rights of an accused person, but the parliament must consider the 
rights of all members of the community. That’s the way a democratic system should work. Politicians, 
elected by the community, make the laws and lawyers are charged with interpreting the legislature’s 
intention and giving effect to those laws. The system doesn’t intend that unelected lawyers impose their 
own views about what the laws should be. Of course, what lawyers think about reforms to the law 
should be respected and taken into account by the legislature, but ultimately these are decisions that 
only it can make. 

The proposed legislation sensibly does not abolish the rule, but provides only that there be exceptions to 
it. For example, where there is “fresh and compelling” evidence or in the case of tainted acquittals or 
where there is evidence of the commission of offences against the administration of justice during the 
course of the trial. At the same time, there are sufficient safeguards in the proposed legislation to ensure 
that there is no arbitrary exercise of the power to prosecute, including that a court must first determine 
whether it is in the interests of justice to prosecute. 

In my view, the proposed legislation is a sensible and timely reform of the law. 

I totally agree with what he wrote in his submission, which is why I wanted to read it into the record.  

HON LINDA SAVAGE (East Metropolitan) [3.10 pm]: I would also like to make some remarks about the 
Criminal Appeals Amendment (Double Jeopardy) Bill. I note that there has been a very comprehensive overview 
of the bill and of the report of the Standing Committee on Uniform Legislation and Statutes Review, of which I 
am a member, by both the chairman of that committee and other members. I would like to begin by 
acknowledging the work of the research officers and other committee staff who assist the Standing Committee 
on Uniform Legislation and Statutes Review. This is a very busy committee and one that I think very much 
fulfils its brief of providing a level of scrutiny to and examination of legislation that goes through the Legislative 
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Council, which I think benefits the law-making processes. It is one reason that we have an upper house or 
bicameral system such as this.  

The report produced by the Standing Committee on Uniform Legislation and Statutes Review on this occasion is 
particularly significant, dealing as it does with the changing of a longstanding principle of the legal system. In 
fact, I would go so far as to say that the report itself is a valuable historical document that will be of use to 
students, lawyers, policymakers and anyone who has an interest in the history of the law and particularly in the 
making of landmark laws. It really provides part of the paper trail that will, if there are ever any further changes 
to this area of law, be looked back on and be very useful. It is interesting that we, in Australia, are following 
what other countries have done in this area. For example, the United Kingdom brought in similar legislation in 
2003. It is very significant, too, because a number of countries have described double jeopardy as a fundamental 
legal right. This legal principle is covered by article 14 of the United Nations International Covenant on Civil 
and Political Rights, which states — 

7. No one shall be liable to be tried or punished again for an offence for which he has already 
been finally convicted or acquitted in accordance with the law and penal procedure of each 
country.  

Of course, it is also part of the United States Bill of Rights.  

I am not going to reiterate all that has been said in the debate. I note that Hon Liz Behjat has read into the record 
a letter received from Mark Trowell, which provides an excellent summary of what double jeopardy has meant. I 
think he also outlined why a bill such as this is being introduced. For our committee, on balance, the bill reflects 
a change that is in keeping with the times in which we now live. The Carroll case was the springboard. There is a 
sense that there are situations in which there should be the opportunity for someone to face the courts again.  

In supporting the bill, we have made a number of recommendations. Hon Adele Farina has already referred to 
them. I would just like to refer specifically to recommendation 5, which states — 

The Committee recommends that that the Parliamentary Secretary representing the Attorney-
General confirm whether it is the intent that an application to retry an acquitted accused on the 
basis of fresh and compelling evidence is only available once. If so, to explain the rationale. 
Further, to amend the Bill so as to make clear and put beyond doubt, the Executive’s intent.  

Put simply, an application to try an acquitted accused on the basis of fresh and compelling evidence may arise, 
for example, when a new investigative technique or scientific process becomes available or someone perhaps 
comes forwards for the first time. Hon Michael Mischin has already speculated that the retrial of an acquitted 
accused would occur only rarely. Although it is unlikely, I will paint another scenario, which is why we have 
asked for clarification with regard to recommendation 5. It is not impossible to imagine that even after an 
acquitted accused has been retried and acquitted, fresh and compelling evidence could once again arise in the 
form of a person coming forward, new investigative techniques or the use of new scientific processes. That is 
unlikely, perhaps, but in considering that this bill will become law, and accepting that in the future new evidence 
or a new technique could become available, would this be enough for a further retrial of an acquitted accused to 
be accepted by the Court of Appeal? The scenario that recommendation 5 is seeking to clarify is whether, after 
one retrial, it would be possible to have another retrial. That is the basis of recommendation 5. As Hon Adele 
Farina has pointed out, some legislation explicitly states that it may be done only once.  

That is really the extent of the comments I want to make, given that so much has already been covered. I will 
finish by saying that I had not before had the opportunity, as a member of a committee, to consider such a 
significant change to what has been a legal principle for centuries. As I said, I think the report itself will serve a 
purpose for years to come for anyone who is interested in this area.  

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [3.19 pm] — in reply: I 
thank honourable members for their contributions to the debate and for their indications of support for the 
Criminal Appeals Amendment (Double Jeopardy) Bill 2011. I have a few remarks to make to deal with the 
committee report. Perhaps by way of setting the scene, I will say that reference has been made to national 
conventions on human rights and fundamental principles of law and the like. Many longstanding principles of 
law are founded on sound public policy. It must be remembered where the roots of those principles are to be 
found. I am talking about principles that were established many centuries ago as a result of the tensions between 
the powers of the state and the potential for the oppression of an individual. The rule against double jeopardy is 
one manifestation of those principles to prevent the oppression of the citizenry by the state, which has greater 
resources, continuing to prosecute to the point of persecution on the same cause or matter. One of the other 
sound principles of public policy is that there ought to be some finality to litigation, whether by way of 
conviction or acquittal in criminal cases, or by verdict or judgement in civil cases. Of course, that principle itself 
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has been qualified over the ages. The idea of an appeal against a criminal conviction is one example of that 
exception. It is only relatively recently in the late 1800s—about the 1880s—that there has been a right of appeal 
against a conviction. It is a creature of statute. It is only relatively recently in legal terms—from about the 
1960s—that the prosecution in Western Australia has had an avenue of appeal against inadequate sentences. It is 
only relatively recently, about the same vintage possibly, that the prosecution has had the power of appeal 
against acquittals directed by a judge and so on and so forth. 

That is why I read the opening paragraph of the executive summary of the committee report, repeated by Hon 
Adele Farina on a couple of occasions, with some surprise. The proposition put by Hon Adele Farina is that the 
Criminal Appeals Amendment (Double Jeopardy) Bill 2011 makes significant changes to the criminal law in 
Western Australia in a system of law that has lain substantially undisturbed for the past century; in this respect, 
possibly with the one qualification about an appeal against a directed acquittal. However, the criminal law in this 
state, in fact, has changed and developed very substantially over the past century. One need look only at reforms 
to the sexual assault laws in 1986 to see that. Those reforms removed the crime of rape and replaced it with 
sexual assault, and further refinement of those laws to a greater or lesser extent has occurred about 12 times in 
the last 30 years. There have been reforms to the laws of burglary; refinement of section 23 of the Criminal Code 
regarding criminal responsibility; changes to section 27 on insanity; the development of various laws dealing 
with cybercrime and developments in technology; and significant reform of fraud laws back in about 2003 under 
the former government. The list is endless. The new Criminal Procedure Act was introduced by the former 
government, which act quite substantially modified and refined the criminal justice system in the state. There has 
been a variety of innovations and changes to the criminal appeals process. The very idea of evidence being heard 
by closed-circuit television — 

Hon Adele Farina: We didn’t say there wasn’t any change. We said that this was a significant change. 

Hon MICHAEL MISCHIN: No, the report refers to a system of law having lain substantively undisturbed for 
the past century. 

Hon Adele Farina: Yes, in relation to the issue of double jeopardy. 

Hon MICHAEL MISCHIN: No, that is not what the report says. I am sorry, that is not what the report says and 
it is not what Hon Adele Farina said. 

The idea of evidence being heard remotely and the abolition of preliminary hearings by way of the introduction 
of optional hand-up briefs back in about the late 1960s through now to the entire abolition of preliminary 
hearings were major steps in the development of the criminal justice system. All these things have changed the 
system. I recall the debate on the substantive change to preliminary hearings, as I was involved in preparing a 
consultation draft for the Law Reform Commission on that question. Submissions were made that it was a 
person’s fundamental right to have a preliminary hearing and that we should not get rid of it because it would 
cause all sorts of disasters, injustices and the like. Every significant reform of the criminal justice system has 
been met with submissions from those who represented one interest group or another claiming that fundamental 
rights and fundamental principles of the criminal law were being compromised. 

It is true to say that autrefois convict and autrefois acquit are longstanding principles. As far as Western 
Australia is concerned, they have been encapsulated in our Criminal Code, originally in sections 16 and 17, since 
the 1913 code was introduced. There was some reform to the code more recently and the current provision is the 
definitive one. With respect to whatever judges might have said in Carroll’s case and other cases, section 17 is 
the substantive provision that we are dealing with today. An avenue of appeal from that, in effect, allows the 
retrial of a charge of a serious nature so that justice can be done when it is plain from the emergence of further 
evidence or from evidence that there has been a tainted acquittal on that charge. It is true that a retrial will occur 
in very, very rare cases and will generally be in those controversial cases that either leave the public with some 
sense of unease or have been difficult to mount and establish in the first place. Carroll’s case is an example of 
that, and I am sure there have been many others in the past. In fact, the very idea of injustices having been done 
is not unknown in popular entertainment. There was a terrific movie, I think in the 1950s, which could have had 
Charles Laughton as the prosecutor. The movie, called Witness for the Prosecution, based the whole plot, or 
theme, around someone charged with murder who manages to find a way of suborning the verdict and who then 
thinks he has gotten away scot-free. When he betrays the woman he has done it all for, she shoots him and she 
cannot be retried. I am sure there are other movies and books to the same effect. 

Getting back to the matter in hand, I will deal with the report step-by-step, as that will be a convenient way of 
dealing with the several submissions that were made by honourable members. I will then try to address some of 
the more individual submissions. I should make the observation that the Standing Committee on Uniform 
Legislation and Statutes Review makes it quite plain that it was not required to and did not look into the policy 
of the bill. However, it has expressed tentative views in a number of places in the report on the policy and how it 
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might be preferable to take one course or another. I note that many recommendations in the committee’s report 
are framed in terms of wanting to know the rationale for various policy choices made by the government. It is a 
little curious to look at whether the bill fulfils the policy objectives and then to want to know the rationale for 
them. 

Hon Adele Farina interjected. 

The DEPUTY PRESIDENT (Hon Jon Ford): Order, members! When we go into the Committee of the Whole 
House there will be an opportunity to quiz the parliamentary secretary in detail; now is not the time to do it. 

Hon MICHAEL MISCHIN: In any event, it may be that witnesses before the committee have questioned the 
policy decisions and raised doubts; that is all very well, but the committee’s brief was not to look at or address 
the policy of the Criminal Appeals Amendment (Double Jeopardy) Bill 2011, but to determine whether the bill, 
as framed, fulfils the policy objectives the government has for it. As I recall, the second reading speech was a 
quite comprehensive one, setting out the rationale for the bill and the objectives it was intended to meet. It is one 
thing to express doubt as to whether the bill gives effect to a particular view or whether the government has 
clearly expressed its intent; but to inquire into the rationale for a decision being made seems to descend into the 
policy of the bill. 

With regard to uniform legislation, the committee has identified at paragraph 3.1 that the bill does not precisely 
fit into any of the identified structures of uniform legislation. I suppose the best description of it is that the 
Standing Committee of Attorneys-General has articulated a desire to reform the area of law with which the bill is 
concerned, and set out some broad principles or touchstones for any reform and the objectives of any reform, and 
left it up to the states to distil something from those objectives that will suit the circumstances of those states. 
That is what is being done in this case in Western Australia. We are not the first jurisdiction to enact this type of 
legislation. It is one of the great benefits of the federation that we are able to sit back and see how other states 
have done this, pick the eyes out of their legislation, try to achieve something that will be suitable for our 
purposes, and hopefully improve on what other states have attempted. We think that we have achieved that in 
this case. 

The committee, in section 6 of the report, identified a number of other cases apart from the Carroll case. I seem 
to recall that Hon Giz Watson referred to it as a Victorian case; in fact, it was a Queensland case and she quoted 
from the judgement of the Queensland Court of Appeal. 

Hon Giz Watson: The Carroll case? 

Hon MICHAEL MISCHIN: Yes. I may have misheard, but I thought she said it was Victorian. 

In any event, a couple of cases were cited by the committee. It was always going to be difficult to find a 
precisely similar case; I note that the examples are close, although they are not quite on all fours with Carroll, 
but that is by the bye.  

The similarities and departures from the COAG principles have been identified in the report. I was a little 
confused with one aspect of the report, and that is part 7, dealing with references to offences of an administration 
of justice nature from other jurisdictions. That is one of the two alternatives in proposed section 46A(1); one 
relates to administration of justice offences in Western Australia, but that part of the report focuses entirely on 
offences committed outside the state. The significant part of that analysis seems to be the suggestion that 
proposed section 46A(1)(b) denies an acquitted accused the opportunity to argue, before being summonsed or 
arrested, that the administration of justice offence is substantially dissimilar. Strictly speaking, it does not deny 
an accused anything. It has not removed any right that was there before; it simply does not provide an 
opportunity to be heard, but there is no jeopardisation of a person’s liberty at that stage, anyway. It is an 
application to the court to issue either a summons or a warrant to bring the accused to court so that the 
substantive leave application can be heard on notice. It is a facility of the same type as the issuing of a summons 
by a police officer for an offence, or the issuing of a warrant for arrest by a Justice of the Peace; there is no 
opportunity for anyone to be heard at those stages, either as to the merits of the charge or, indeed, whether it is a 
charge known to law. There is no difference in approach here. There has to be something that initiates the 
process in order to bring someone before a court so that the person can be dealt with, and in these particular 
circumstances, this is it. There seems to be some sort of concern about the denial of an acquitted person the 
opportunity to raise something; it is just not an appropriate time, place or circumstance to raise anything. It will 
be raised once he or she is given notice of the fact that there is an application, and he or she will then have the 
opportunity to be heard when he or she knows when the substantive application is to be dealt with by the court. It 
may be just an infelicitous use of language, but it is important to make that clear. 
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I turn now to the recommendations of the report. For ease of reference, I will read out the recommendations so 
members are aware of what they say and are able to put them into some kind of context. It will be reflected in 
Hansard for anyone who is of a mind to look into this at a future time, so that they can understand the context in 
which my answers appear. Recommendation 1 states — 

The Committee recommends that the Parliamentary Secretary representing the Attorney General 
amend the Bill to make it clear and put beyond doubt whether an alternative verdict for an 
offence, which was not a “serious offence”, would be available on an indictment for a serious 
offence filed following the grant of leave. 

I do not propose to make any amendments in that regard. It must be understood what happens after the 
completion of the process of filtering, the granting of leave and the determination as to whether there ought to be 
a retrial in the circumstances.  

What then happens is that the charge for which leave has been given is remanded to a court of competent 
jurisdiction, and that court is then seized of that charge. The principles and provisions in this bill then fall away; 
they are irrelevant. Once the court is seized of that charge, the charge proceeds in the same manner as any other 
charge would proceed. That is in accordance with the Criminal Procedure Act 2004, and the person would be 
tried for that serious offence, whether it be the original offence or another serious offence for which leave has 
been given relating to that subject matter that the court is dealing with. It would be then governed by the 
provisions either in the Criminal Procedure Act or the Criminal Code. 

The Criminal Code in part 1, chapter IIA, deals with alternative offences. These amendments, which I think were 
introduced more or less contemporaneously with the Criminal Procedure Act, by the previous Attorney General, 
set out the circumstances in which a charge for an offence under the code, for which a person is acquitted, can 
result in nevertheless a conviction for an alternative offence available under the code or some other statute. If we 
take section 10A of chapter IIA as an example, subsection (1) reads — 

A person charged with an offence cannot be convicted by the court dealing with the charge of any other 
offence instead of that offence unless — 

 (a) the accused is charged with the other offence as an alternative to that offence; or 

 (b) this Chapter provides otherwise.  

It then sets out the circumstances in which an alternative is available. If we follow that through, apart from some 
of the more general provisions, we will see set out in the Criminal Code the circumstances in which one charge 
may result in an alternative conviction.  

Given that what we are doing in this bill is providing, in a sense, an alternative or a further avenue of appeal—an 
appeal against acquittal, rather than an appeal against conviction, and an appeal against an acquittal on the merits 
of the charge, as opposed to an appeal against an acquittal by direction by a judge, which is already in the hands 
of the prosecution—all this is doing is finding a mechanism by which that can be done, and then putting a court 
back in the position of dealing with a serious offence, when the original serious offence, or an administration of 
justice offence, or some lesser serious offence is available as an alternative for which the court gives leave. Once 
that happens, the court deals with it and is in control of its own processes, and has regard to the principles of 
justice and the like and abuse of process and is able to make its decisions. So, the alternative verdicts that would 
be available would be those that would be available on the charge for which the court gives leave.  

It may be that the Acting Solicitor-General had some concerns about that. The government has considered the 
issue and does not think that any amendment is necessary to achieve that end. Proposed section 46H of the bill 
provides that once leave is granted by the Court of Appeal, the court may order the accused to be either kept in 
custody, or released on bail, as the case may be, until their first appearance in the court in which the prosecution 
of the new charge is commenced, or the time for commencing prosecution of the new charges expires, whichever 
occurs first. So, there is the appearance in court, and the usual process would then take place as for the trial of 
the offence for which the accused has been remanded, and the other elements of the criminal law and other 
features of the system would come into play. No amendment is contemplated there. The government’s view is 
that the process is sufficiently clear as to what will happen. There is nothing in the bill that would compromise 
the ability and the power to deliver an alternative verdict to the charge for which the accused is being retried.  

I note the comment at paragraph 7.18 of the committee report that the Council for Civil Liberties has described 
the retrospective nature of the bill as repugnant. It does not go into it, and I do not think it quite understood what 
retrospectivity is. I notice also in paragraph 7.19 the comment that Western Australia and Queensland are the 
only code states—there is a comment that the only other code state is Queensland. That is not strictly true, as I 
tried to point out during the course of the debate. There are three code states, and one of them is Tasmania. 
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Tasmania has its own peculiar code, although there are many elements of it that are not dissimilar to those in 
Western Australia.  

Hon Adele Farina: Has it implemented the double jeopardy law? No, it has not. 

Hon MICHAEL MISCHIN: Yes, it has, but I am not sure, to the extent that it has, whether it includes such a 
provision. This issue is dealt with in proposed section 46B(2), which provides — 

For the purposes of subsection (1) it does not matter if the acquittal occurred before or after the 
commencement of this Part. 

In New South Wales and South Australia, and in fact also in Tasmania, the law applies to a person acquitted of 
offences both before and after the commencement of the legislation. In Queensland, it applies only to a person 
acquitted after the commencement of the provisions, although the offence for which the person was acquitted 
may concern conduct that occurred prior to the commencement of the provisions.  

Some care has to be taken with respect to use of the term “retrospective”. A retrospective law is usually regarded 
as a law which creates a new norm of conduct, and which applies that norm to conduct that occurred before the 
law was enacted, and provides new penalties for a breach of that law. For example, if we were to pass an act that 
created an offence that had not existed prior to the passage of the act, and that act said that conduct that fell 
within the ambit of that offence was punishable, that would be a retrospective law. In this case, all that is 
happening is a procedural change to allow for a further avenue of appeal.  

Hon Adele Farina: With significant ramifications.  

Hon MICHAEL MISCHIN: This bill is not such a law. It does not create any retrospective offences. Rather, 
the offence for which a person is being retried was an offence provided for by the law at the time. 

Hon Adele Farina: But previously the person could not be retried for it. 

Hon MICHAEL MISCHIN: But that is different. Relieving the person of a protection is not necessarily 
creating a new offence, and it is not making a retrospective law—in the same way as an avenue of appeal 
allowing the prosecution to appeal against a sentence, on the basis that a sentence was inadequate, was not a 
retrospective law when that was introduced, and anyone who fell within the time limits for an appeal would 
nevertheless have been subject to the potential for the prosecution to appeal against their sentence when that law 
was introduced. It is not a retrospective law; it is providing a new avenue of appeal or review of a decision.  

The procedure has altered. Procedural laws dealing with the manner in which criminal charges are determined 
ordinarily apply to future trials of charges for offences alleged to have been committed prior to the enactment of 
the procedural law. By way of another illustration, if a person is this year charged with a sexual offence 
committed in the 1970s, they may be charged with the offence that was current at that time, not with an offence 
that is current at this time. They would be subject, by and large, to the penalties that were available at that time, 
provided that those penalties are still applicable at the time of his or her conviction. But the trial will not be 
conducted by 1970s rules, and the rights of appeal that the person and the prosecution would have would be the 
rights of appeal current at the time of conviction—that is, now—not what was available in 1970. There is no real 
retrospectivity involved in this law at all, and the point of proposed section 46B(2) is simply to make it clear and 
remove all doubt—to eliminate any argument or debate about this issue—that somehow there is an alteration to 
the law and that somehow these procedures should only apply to acquittals occurring after the passage of the 
Criminal Appeals Amendment (Double Jeopardy) Bill 2011.  

To the extent that there is any question about the policy of any of that, we would suggest that the interests of 
justice require it. If we accept the proposition that there ought to be circumstances when someone ought to be 
retried for a serious offence once fresh and compelling evidence emerges, then there is no reason to draw a line 
at the date of passage of this bill as to whether that could happen. There certainly is not in the case of finding 
fresh and compelling evidence to set aside acquittals, and we would argue that in cases such as Carroll’s, in 
which fresh and compelling evidence of guilt became available, drawing an arbitrary line as at the date of 
passage of this bill would simply cement the injustices that have occurred in the past.  

The filtering processes that the court must engage in are quite stringent. An application can only be made to the 
Court of Appeal in relation to fresh and compelling evidence that was not available or could not have been 
adduced at the trial. Therefore, only new evidence that has become available since, which could not have been 
adduced at the trial and which any reasonable diligence by the authorities would not have disclosed, can be used. 
In that sense the bill is prospective. Proposed section 46B(2) makes it clear that the application can apply, so it 
removes any doubt about that issue.  
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The Court of Appeal is also required to consider whether there should be a new trial in the interests of justice; 
that is covered by proposed section 46K. One of the things the court is required to consider is the time that has 
passed since the first trial. That is, there has to be a public interest in bringing someone to a retrial, and that has 
to be balanced with the oppression that would occur if lengthy periods of time have passed. One of the things 
that would be weighed in that exercise is the seriousness of the charge and so forth. Although it might appear on 
its face that there is a great deal of latitude in this, in fact it would be in very infrequent—I hesitate to say rare—
circumstances that the Court of Appeal would be likely to give leave to prosecute someone for an offence that 
had occurred any substantial time beforehand. It would have to be something pretty grievous or notorious for 
someone to be prosecuted, to use the example, for an offence that occurred in the 1970s.  

In that context I forgot, and should now read, recommendation 2, which states — 

The Committee recommends that the Parliamentary Secretary representing the Attorney General 
explain the reason for the position taken with respect to retrospectivity in the Bill given the 
position taken by Queensland. 

Recommendation 3 states — 

The Committee recommends that the Parliamentary Secretary representing the Attorney General 
amend the Bill to make clear and put beyond doubt, whether a further leave application is 
required in circumstances where a new charge requires amendment or substitution and the extent 
to which an amendment or substitution can be made. 

Again, the government has considered that and does not believe an amendment is necessary. The rules and law 
that would ordinarily apply to any charge of which a court is properly seized would apply to a charge for which 
leave has been given by the Court of Appeal. The decision as to whether an amendment or substitution ought to 
be allowed to that charge would be one for the trial judge. I would suggest that a trial judge would be very 
conscious and sensitive to the fact that this was a retrial based on very narrow circumstances for which leave had 
been given by the Court of Appeal after it had been persuaded that all the criteria had been satisfied and the 
stringent requirements had been met, and it may be a charge that had already been further investigated, or should 
have been further investigated, for which further evidence had been provided or there had been some change in 
the circumstance. The court would be sensitive to all those matters, and sensitive as to whether the amendment 
or substitution of the charge would amount to an abuse of process in the circumstances. If it did amount to an 
abuse of process by the prosecution trying to slip in an alternative charge or, at the last minute, amending a 
charge having secured leave for a particular offence, appropriate orders could be made to stay those proceedings. 
There is nothing unusual about that process, and it is currently in place. There are other checks and balances 
beyond the procedure for obtaining leave for a retrial set out in this bill. The government is of the view that that 
is a necessary and inevitable consequence of a court of competent jurisdiction being seized with a charge on the 
basis of leave having been given, and no further elucidation of the ability to do that is necessary. 

Recommendation 4 states — 

The Committee recommends that the Parliamentary Secretary representing the Attorney-
General confirm whether it is the intent that an application to retry an acquitted accused on the 
basis of a tainted acquittal may result in more than one retrial. If so, to explain the rationale. 
Further, to amend the Bill so as to make clear and put beyond doubt, the Executive’s intent. 

Two circumstances are contemplated and affected by the bill. One is a serious charge that has gone to trial, the 
person has been acquitted and subsequent fresh evidence and the like emerges. There is then a retrial, if leave is 
granted, on that charge. Another circumstance is an acquittal of a serious charge and, down the track, it emerges 
that it is the result of a tainted acquittal and an administration of justice offence is charged in respect of it. The 
reason for having the administration of justice offence option, like in Carroll, is that it may be the only available 
avenue to pursue. It may be, because of the tainted acquittal, that the prospects of re-prosecuting the original 
charge are lost because of the suborning of witnesses and the destruction of evidence. The proof of the original 
charge is impossible, but the only way to do justice is to look at whether perjury or some other administration of 
justice offence has been committed. In the way the act is structured, there can be only one retrial of the original 
offence. But, yes, theoretically, if that offence cannot be retried and an administration of justice offence avenue 
is pursued, then if there is an acquittal of that and fresh evidence emerges after that and the Court of Appeal is 
convinced that all the other stringent requirements are satisfied, that administration of justice offence can be the 
subject of retrial leave and recommittal. But I would suggest that the prospects of that happening are very, very 
remote and unlikely.  
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Hon Adele Farina: But if they are so remote, why make provision for them? This is one of the things that I 
struggle to understand because we are continually told by governments that it is never going to happen. If it is 
never going to happen, why is the provision there in the first place?  

Hon MICHAEL MISCHIN: The provision is there in the first place for the reason I have explained. 
Theoretically, yes, it may be appropriate that there be a retrial on the administration of justice offence if some 
evidence emerges subsequent to that, or indeed if that person has suborned the second charge. We can argue 
about the merits of it; the likelihood of it happening is very unlikely but there may be circumstances in which it 
can arise. It will be a matter for the Court of Appeal of the day to decide whether a retrial is justified and whether 
the order will be permitted. Members have to remember that there is a several-stage process to this. There has to 
be an authorised officer giving leave to even investigate the matter once there has been a verdict of acquittal, let 
alone mounting an application for leave to charge someone with that offence and leave being granted. In terms of 
compromising the principles of double jeopardy, this legislation is about as stringent as we can get it and still 
retain the option of seeing that justice is done down the track for a serious matter.  

[Leave granted for the member’s speech to be continued at a later stage of the sitting.] 

Debate adjourned until a later stage of the sitting, on motion by Hon Norman Moore (Leader of the House). 

[Continued on page 9311.] 
 


